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ADVERTISEMENT. 



1 HE late Editor of the Admiralty Reports, Dr» 
DoDsoN, having declined the continuance of them 
beyond an early period of the year 13S2, the Editor 
of the present volume has, with the approbation of 
the distinguished Judge of that Court, undertaken 
to communicate to the public a selection of cases 
that have since received its decision. Few of them 
are cases connected with the rights or duties of war : 
they are cases, generally, determined in what is 
called the Instance Court of Admiralty— that 
is, in its civil jurisdiction ; upon points of a general 
maritime and commei'cial nature y such as present 
themselves to the adjudication of that Court in 
times of peace, and which require its consideratioa 
upon principles of a hiaritime and commercial 
nature. 

The Editor, who employed himself in the publi- 
cation of cases that occurred in the Consistory 
Court of London, during the time in which the 
same learned judge presided in that Ecclesiastical 
Court, has undertaken his present task in the hope 
that the communication of these judgments will 
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VIU ADVERTISEMENT. 

be received with indulgence ; and will find a ready 
acceptance, not only among those members of the 
profession whose attention is frequently turned to 
questions of maritime jurisprudence, but likewise 
among many individuals of his own country, and 
perhaps among persons of a similar description in 
other countries, who are intimately engaged in 
maritime and commercial concerns. 

The Editor avails himself of this opportunity to 
acknowledge the kind assistance with which he 
has been encouraged by the illustrious Judge him- 
self, as well as by the brethren of his profession ; 
•— which he hopes will be considered as a guaran- 
tee of the general accuracy of the following pages. 
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Sir Christopher Robinson. 
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ERRATA. 

Page 10, line 12, set read sit. 

24, line 31, inconveniences read inconvenience. 

27, penult, dde their. 

57, fine 21, were read was. 
106, line 18, Their read They. ^ [ 
124, {in margin) imitating read initiating. 
128, line 18, owners properly read owner's property. 
140, line 24, Azkenson read Arkenson. 
144, line 5, piratorum read piratanim. 
162, penult, notis^ publications read publication. 
198, 199, 200, (m margin) 1823 read 1824. 
232, line 28, intert says after work. 
250, line 8, statements read statement. 
302, line 28, other r^mi others. 
341, line 1 1, compel read compels. 
353^ line 15> was read were. 
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HIGH COURT OF ADMIRALTY, 

8sc. SfC. S^c. 



TARTAR. ThAEP, March ISth, 

1822. 

n[^HIS was a cause of bottomry promoted by Abottomiy. 

Messrs. Atkins and son of London, merchants, « nun^ to & 
the agents of the bond-holder, against the above- eh^f^tol" 
named ship» and her freight. An appearance was ^^ '^ 
given to the action for Mr. Alexander Robertson^ ownenoftho 
th^ principal owner of the said ship. en£^ned«<asa 

The act on petition*, in substance, stated, that ^'J^-JS'^ 
this ship beinir at Fort Maria, in the island of Ja- exchange,"pro- 

, noiinced valid* 

maica, was obliged to undergo some repairs before The court of 
she proceeded on her voyage to London ; that the ^otTS^tf^ 
master being unable to pay for them, and for pro- ^^viS^t« tto 
visions and other necessaries for the ship, applied >■»*• Aforeiga 
to Mr. Hubbard to advance him money for that X<!!ntberatiro 

management of 
a ihip devolves, 

under drcumstances of great dktreas, and who acts with hon&fide intentions in her oonoemsy is 

entitled to be equitably supported. 

-^^— -- . ... ^ . . 

* An act on petition, as it is technically called, ''is a 
aummary mode of proceeding, in which the parties state their 
respective cases briefly, and support their statements by affida- 
vit,** Per Lord Stofweliim the Ville de Varsovie^ 2 Dodson^ 184. 



2 CASES DETERMINED IN 

Tahtak. purpose, which he (jfff^^or^/) accordingly did on 
"~7T77* a bond of hypothecation, bearing; date the 31st 

March 15th, i ^ /» t . 

1822. January 1820, to the amount of 7^o/. being at the 
rate of 1 20/. for every lOOL advanced. On the 
11th of May following, the ship arrived safely in 
this country with her cargo. It was alleged on the 
other side, that, in October 1818, the ship was 
ehttter-pwtj. chartered to carry passengers to a port of discharge 

in or near the river Oronokoy in Sou^ America^ 
from thence, with a cargo, to London or to some 
port in the West Indies^ and finally to carry from 
such port, or irom one other port in the West 
Indies^ a cargo of lawful merchandize to Lon- 
don ; upon a consideration of 2,100/. by the lump, 
as the whole freight, part to be paid on the com- 
pletion of the outward voyage, and the remaining 
part on delivery of the homeward cargo, in the 
customary manner. The ship landed her passengers 
at Angostura^ in the Oronoko, early in January 
1819; not meeting with a cargo there, the agents 
of the charterers directed the captain to proceed to 
any of the West India islands at his discretion ; in 
consequence of this he went to Tobago^ but not 
procuring a cargo, he proceeded to Port Maria in 
Jamaica, where he arrived on the 5th of March. 
That the then master being very ill, he put the 
ship into the hands of Hubbard, a merchant resid- 
ing at that port, to take charge of her, and procure 
a cargo, adhering to the spirit of the instructions, 
which would be found among his papers at his 
death, which event occurred on the 10th ot March ; 
that Hubbard took possession of the vessel, ap- 
pointed Thajrp as master, and wrote various letters 
to the owners, in which he referred to the charter- 
paity ; that he gave them false accounts of the dis- 

19 



THE HIGH COURT OF ADMIRALTY, 



bui^sementSy twice drew bills upon them for money 
on account of the ship which were duly paid, and 
in the following month of JunCy in contradiction 
of the charter-party on board, and without any 
authority from the owners, and to their great loss, 
he chartered the vessel to go to Bermuda^ and 
from thence with a cargo back to Port Maria^ 
where she again arrived in September; that in 
Febniary 1820, she sailed for England with about 
two-thirds of a cargo, but was so insufficiently 
provided, that she was obliged to put into Fayal 
for provisions* — In reply, it was alleged, that the 
appointment of the master was under the autho- 
rity granted to Hubbard^ " to act generally for the 
benefit of the ship and the interest of her owners/' 
and that such appointment was confirmed and 
approved of by them in a letter dated 6th of May 
1819 ; that the two bills of exchange were of very 
trifling amount, being for a few necessaries fur- 
nished to the ship. It was further averred, that 
the difficulty of speedily procuring a freight for 
the ship arose, in great measure, from her age and 
class, and that the employment of her in the inter- 
val was for the advantage, and with the knowledge, 
of the owners ; that on her quitting Port Maria 
for England, three-fourths of a cargo was all that 
could be procured, and that the protraction of her 
voyage was owing to the heavy gales of wind she 
encountered ; that there was no person either at 
Port Maria or at Kingston who would advance 
any money on the security of the bills of exchange 
which Tfiarp drew upon Robertson 4* Co.^ and 
therefore he was under the necessity of granting 
the bottomry bond. 



March ISlit, 
L82S. 
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Ta»t*«. The Court caHed upon the Counsel for the 
Zi^lstT* owners to show their case. For the owners, 
W28. Luslungton and Dodson. — One of the peculiar 
features of this bottomry bond is, that it was not 
granted while the ship was proceeding on her 
general voyage. The voyage to Bermuda waa 
disapproved of by the owners as soon as it was 
known to them, and it was contrary to the pai- 
ticular stipulations of the charter-party which was 
on board. If Hubbard had read the charter- 
party, he would have ascertained that this voy^e 
was prejudicial to the owners; and we shall show 
that the money was advanced i^r the benefit of 
the charterers alone. The money was lent on the 
property of the owners, but not for the benefit 
of the owners. It is not competent for any 
merchant advancing money on bottomry for the 
purpose of carrying into effect a new voyage, to 
enforce that bond in this Court ; such a bond 
may be suable in Courts of Common Law and 
Equity, but not here. Bonds that are suable here^ 
are only those given from necessity, for the pur* 
poses of navigation, and to further the completion 
of a voyage. The owners could derive no benefit 
from the employment of their vessel ; they had 
let her for a specific sum, and would not be 
entitled to an additional freight in case of a 
further voyage. It was no matter to them, 
whether she carried passengers or not, whether 
she earned freight or not; but it was their 
interest to get the ship home as soon as possible, 
while that of the charterers was to get as much 
freight as possible. Upon the death of Captain 
Hutton^ the conduct of the ship, by his appoint- 
ment, devolved upon Hubbard. He succeeded 



THE HIGH COURT OF ADMIRALTY. 

to the obligations of the former Captaio, and Taktak. 

though it is clearly established that a master of ~ 

a ship is invested with every power for the fair i82«. 
performance of a voyage, he cannot exceed that 
powen Holt's Shipping and Navigation Laws, 
pp. SI7, 218** And a captain with a charter- 
party on board must act conformably to it. 
N0W9 the first letter from Robertson S^ Co. to 
Hubbardf dated 6th May 1819» contains this 
passage: <<We shall be very singularly obliged 
by your procuring a qmck loading for the Tartar.^* 
Not the loading, but the qtUck loading, is the mode of 
expression. This was in order that the ship might 
arrive prior to the expiration of the insurances, 
and agreeably to the terms of the charter-party. 
Again, in a letter of the 8th of June, " We pre- 
sume you will have perused the charter-party, and 
you will no doubt be aware that the ship has a 
lump sum for the round, and that the merchants 
take the risk upon themselves of procuring freight 
home, and are bound to furnish her with a cargo 
alongside ; we hope you have kept this in view, 
as it will be attended with considerable expence, 
and we request that an account may be kept, that 
no charge incurred in this way may be set against 
the owners. ^' Yet H. detains the vessel at 
Port Maria, between nine ^nd ten months, and 
charges to the owners the expence of an agent to 
go to Cuba, in search of a cargo of wood, which 
he does not procure ; he then enters into a by- 
charter-party to go to Bermuda, a discretion that 
might have been laudably exercised, in the 
absence of any charter-party on board, but while 

* 20(1 Edition. 
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taetabI that was in existence, he could not go beyond 
entering into one subsidiary to the first. [Court. 



1822. ' I perceive that Captain Hutton had a ge- 
d^^r.'pi^* neral authority from the owners to sell the 
nay be avoided ghip, if he should think it for the benefit of the 

by an act of tli6 ..«. _ •! i • i i 

siup-owner. owncrs. How do you reconcile that with the 

charter-party ? Were the charterers to be a paity 
to this transaction ? The charter-party might thus 
be avoided by the representative of the owner 
alone.] It might have been for the interest of both 
parties, to have sold the ship at Angostura ; and 
we are informed that, at the time the charter- 
party was agreed upon, the charterers suggested 
that they might possibly give the owners an oppor- 
tunity of making an advantageous sale to the 
Venezuelean government, and it was understood 
that the consent of the agents of the charterers 
was to be first obtained, who would have had no 
hesitation in cancelling an agreement, if a pur- 
chaser had ofiered, when they were unable to 
procure any fireight at that port ; but we submit, 
that this permission is only given on a slip of 
paper, which cannot overrule a regularly executed 
contract. [Court. No matter whether jfo/io or 
not: it entitled the master to act. The ex- 
planation ofiered to the Court is verbal. I 
must have it proved. The paper comes from 
Robertson 8^ Co. the owners of the ship, and must 
be verified by them upon oath. They must have 
known of its existence : it is not incorporated with 
the charter-party, but it stands separate. The 
solution of it may go home to the whole question. 
The document releases the ship from the obligation 
of the charter-party, as it .gives the master a dis- 
cretion to sell the ship abroad, and so prevent its 
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^nal return to England. •] We certainly admit that 
a master, appointed by a lawful agent abroad, may 
give a valid bottomry-bond ; biit we deny that the 
money was, in this case, advanced upon bottomry: 
the bond -was given ultimately, just before llie 
ship sailed, and it is not mentioned in the course of 
HubbarcPs correspondence with the owners. The 
bond itself, too, is of a peculiar description : it is 
made in the name of the master, and binds him^ 
«elf, his heirs, &c. &c. (much in the customary 
form) and also ^* the owners of the said ship,'' but 
4br which he had no authority whatever, t Then 
follow the conditions of the boiid, and it is en- 
dorsed, *^ An instrument to be considered as a 
collateral security for bills of exchange drawn by 
Captain Tharp^ which bills being duly honoured^ 
this bond is to be cancelled, and of no effect.'' 
It is therefore manifest, that this bond was given 
"as a security to the bills, and is invalid under the 
authority of the AugzistOy De Bluhn, t for it is 
proved that here two bills were drawn, and both 
were honoured ; and that the advances were clearly 
made, not on the security of the bond, but upon 
the personal credit of the owners, and for the 
balance of a general account. 



•TAKnkft. 



i638. 



* Before the Court delivered its judgment, Mr. Robertson 
confirmed, upon affidavit, the statement of his Counsel. It 
-appeared, however, that a power of sale was given without any 
other qualification than what referred to the price of the ship ; 
so that, it was observed, whatever might be the meaning of any 
explanation between R, & Co., and the original Captain, it did 
not alter the case with respect to Hubbard, to whom it could 
not be supposed to be known. 

t See Abbott on Shipping, p. 186, ed. 1808. 

t 1 Dvdson, 2186. 
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8 CASES DETERMINED IN 

Tambaiu Fot the bond-holder, Bumaby and Jemier.--^Thto 
- ^ , ^^ charters-party was at an end when this transaction 
I6SS. took place ; so that we shall reduce thi^ question 
to one of an ordinary bottomry bond. It was 
covenanted, ** that 100 running days were to be 
allotted for loading the ship in the river ThameSj 
discharging in the Oronoko^ reloading there, and 
delivering in the West Indies^ and there reloading, 
with an option of keeping the ship 20 days more, 
at j£7 P^ diem.** Now the lay-days expired en 
the 9th of June 1819, and the letters show that 
Robertsott ^ Co. had knowledge of this circum* 
stance: ib addition to which, they had directed 
the homeward cargo to be consigned to them, as 
soon as the charterers had refused to honour the bill 
due for the outward freight. 

On the termination of the iay*da3rs, what demand 
could the freighters have upon the ship ? the whole 
freight then became due, and the charter-party 
was extinct : it was concluded as against the dwiw 
terers, insomuch that the master could no longer 
be obliged to wait at the foreign port, but might 
instantly have sailed for England^ or have taken in 
a cargo of his own. Randall v. Lynch^ 12 East^ 
179. Fuller \.Hallidajf^ib.4&4t. [Court. At the 
expiration of the lay-days, Hubbard ceased to act 
as agent for the charterers.^ 

It has been said that we are attempting to in- 
troduce a novel principle into these Courts, with 
regard to bottomry^bonds on a new voyage : but 
we reply, that no question of that kind presents 
itself in this case ; for it is proved, that the voyage 
to Bermuda^ and all the expenses incidental to 
it were paid on the freight of that voyage* 
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The items in the account current, have no reference T^nAm. 

to that voyage ; and the bond was given for neces* — — — 

sary expenses prior to the ship's sailing for England. isas. ' 

As to any incompetency in the master to grant 

it, we prove by the letters o£R.S^Co.^ thftt both 

prior to the sailing of the ship to Bermuda, and 

after the return to Part Mima, he was acting with 

the acquiescence and concurrence of that house; 

they never, at that time, thought of taking such 

an objection : they recognised his transactions^ and 

expected a remittance froitn the freight^ so that it 

is not for them now to complain ; for though the 

ship may have been unfortunate^ the banajfides of the 

agent apd the master cannot be impeached ; and 

their conduct will be viewed by the Court with 

great latitude and liberal interpr€^tion. The purty 

disputing our demand has set up a most unjust 

defence, for besides the balance due on the Betr 

fillip freight,, A sum, nearly 1800^ has been earned 

upon the homeward cargo, to which the owners 

are entitled; for it was consigned to them, and 

they have not sworn that they have not received 

it. This freight then arises from the benefit of 

the expenses incurred, and for which this bond 

was given. If any explanation of the accounts is 

required, it may be given to the R^istrar and 

merchants, who will fully investigate them. But 

we submit that the Court is peifectly competent 

to entertain the question of this bottomry-bond: 

its decision will put the question at rest. They 

cited the case of the Jane, Bihklet/ to show, that 



* I Doibon, 46& 
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tabta^ granting bills of exchange at the same time with a 
March i5di l>^ttomry-bond did not vitiate the bond. 



182S. 



Judgment. 
Lord StowelL •— I do not feel that my mind is 
impressed with any valid objection to this bond ; 
and I think that the arguments that have been 
urged against its validity, are met by a fair con- 
sideration of the circumstances of the case. This 
ship, destitute of all stores, and with only one man 
of the original crew alive, for the mate was, at 
the express desire of Captain Hutton^ discharged, 
comes to Port Maria in such a distressed state, that 
if a man should set down to consider of a fit sub- 
ject for bottomry, this would be it. She comes to 
Mr. Hubbard, a person who is a total stranger to 
every one connected with her j — a merchant of fair 
and honest mercantile reputation (for nothing is 
shown to the contrary), who is chargedby the master 
with the manageinent of this siiip, and of his own 
little concerns* The master dies on the day after 
he had made this application to Hubbard, who it 
does not appear, was in the least solicitous to obtain 
the care of this vessel, and from which he would 
naturally rather have wished to withdraw himself; 
for he knows nothing of the captain nor of the 
owners ; he is in total ignorance of their respon- 
sibility ; so that it is highly improbable that he 
would depend upon their personal credit (of which 
I repeat he knew nothing), and advance money to 
a large extent, upon any less security than what 
the law has characterized by the name of bottomry. 
If credit of this description were not allowed, 
ships in the distress that this vessel is represented 
to have been, must become a kind of derelict, and 
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left to any one who might happen to get possession TAaaM. 
of her^ either by force or by fraud. A man there- 
fore, sets out with great claims of desert and of isss. 
merit, who promptly undertakes to interfere in ' 
such a case, and where considerable expenses can- 
not fail to be contemplated. 

The voyage turned out a vexatious business^ 
and the owners themselves, as is evident from 
thdr correspondence, did not contemplate the ad- 
venture with any self-congratulation; they ex- 
pected a very losing concern. If, however, the 
merchant in this case acted bondJide\ if he pur- 
sued the original plan of the ship as much as pos- 
sible, though circumstances turned out more un- * 
favourably than cpuld be expected, still he is to be 
supported, unless it can be shown that he abso- 
lutely acted contrary to orders. If it should happen 
that there are any unfair charges, they are to be 
referred to the Registrar and merchants, and they 
will be reduced; but it is the privilege of an 
Agent, constituted in the manner ihoXHiibbard 
was, to whom the vessel is recommended by a 
dying captain, to have his conduct interpreted 
liberally : it is to be interpreted by the necessities 
of the case. What then does he attempt to do ? 
He tries his ground in a variety of quarters to get 
a cargo home-— ^ a step that no one can blame ; and 
to which he is much encouraged by those who are 
concerned in this country : he is foiled, however, 
in his attempts by other vessels coming to the 
same port, and being ready to take cargoes on 
board; but he is foiled more particularly by the 
character of inefficiency which attached to this 
very ship ; which, not standing so high at Lloyd^s^ 
was postponed to its competitors. The man, how- 
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Tamae. ever, acts for the best, and I do not know what he 
' could do better ; nor have the Counsel for the 

1882. owners been able to assist me by any practiqable 
' suggestions of their own ; so that I am not dis- 
posed to hold that, under such circumstances, he 
was bound to the mere authority of an ordinary 
master. I think he was bound to what an honour- 
able and band Jide intention would hold him to^ 
under such a state of things, and if he acted up 
to such an intention it is sufficient. 

It cannot be said that the ship was to remain in 
harbour, eating her head o£^ as the vulgar expres- 
sion is ; •— for whose benefit would that be ? that 
would be of no advantage to any one. But it k 
ai^ed, that HtMard should have sent the ship 
home: there was, however, no dbligation on him 
to find the necessary stores, and defray the other 
expenses of her homeward vpys^e. In my opinion 
he attended to the charter-party cy^pres as he could; 
and there was a great deal that might have led 
him to the ^oncluaon that the charter-party did 
allow of the latitude he ascribed to it : there was 
a power to sell tlie ship, which now, indeed, is ex- 
plained $ but this man was no party to these un- 
derstandings between the owners and the original 
captain. The captain dies, and, dying, consigns 
eveiy thing to Hubbard^ and recommends him 
^ to act according to the spirit of his instructions, 
and to use his own judgment either to send the 
ship fbr mahogany, or on any other voyage which 
may prove advantageous to the owners.'' This 
gives a great latitude, and a large discretion, which 
is to be regulated by the circumstances of the 
case# Upon the emergency of these circumstances 
he acts; the ship was not in a fit state to come to 
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JUondont and a cargo was in vain sought for^ till Tab»uu 
an advantageous trip ofiers to Bermuda^ which was 
accepted, and by which a freight was earned. I isss. 
am inclined to think that the charter-party at this 
time was extinct ; but even supposing that it was 
not, what is the deviation from it ? The ship 
wanted at this period new hands» and new stores ; 
she wanted repairs, and every thing necessary to 
enable her to sail ; and was Hubbard bound to 
supply all these things, and to send the ship to 
London f She was repaired even to go to Bermuda 
and would have taken much more to have come 
io London. He had a right tiien to take all the 
security the law would give him ; but he does not 
think it necessary to avail himself of this privileg)& 
to its fullest extent in the first instance ; he is con- 
tented with the personal security of the owners 
for the small advances which he makes to fit the 
ship for her voyi^ to BermudOf but upon her 
return, he ceases to plabe tiie same confidence in 
the same security, when he u called upon to make 
more important disbursements in her service. Many 
of the observations that were addressed to the 
Court may apply to the first advances, but they, 
in no way whatever, relate to the present balance. 
It therefore appears to me, that this bond waa 
not given for the new and intermediate voyage, 
but was resorted to for the purpose of enabling 
this ship to complete her voyage to London^ by 
which freight might be earned, and was earned. 

It has, however, been contended, that the bond 
is void, because the owners are in terms described 
to be bound by itj and I apprehend that the 
owners are always bound to a certain extent, — to 
the extent of their property in the ship. Qut this 
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Court, proceeding on principles of general equity^ 
does not hold that a bottomry bond bad in one part 
necessarily vitiates the rest. • It may be invalidated 
by a case of fraud, and by the ill-conduct of the 
party; and if such a charge could be established, 
then, indeed, this bond would share the fate of the 
other unprofitable, transactions connected with this 
vessel : but, I repeat, I never saw a case in which 
a man stood upon higher ground in taking a bot- 
tomry bond* In saying this, the Court does not 
confine Itself to minute particulars : It does not go 
to justify all the charges, for they may be the sub- 
ject of reference to the Registrar properly assisted 
in the usual way. If, upon the whole of these cir- 
cumstances, I have taken a false impression of this 
case, it is subject to a superior revision ; but I have 
a strong impression that this bond is good, and I 
pronounce for it. 

The Court referred the accounts and charges to 
the Registrar and merchants to ascertain and report 
the amount due under the bond ; and reserved the 
consideration of costs. 



December 11th, Q^ jj^j^ of December^ Counsel were heard upon 
Partial disai- the rcport, when some objections were made to the 
impeachmeDt of disallowauccs of a commissiou of 5 per cent, on 
to^arta!"***^* the balance of the account, and of a premium of 

12i per cent, on the bills of exchange. These ob- 
jections were overruled, and the report was con- 
firmed. 



* See the GratUudinef Mazzqla, 3 Robinson, 271* Augusta^ 
De Bluhk, 1 Dodson, 288. The Hero, Howard, 2 D. H7* 
and the Nekon^ Bbown, infr^. 
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Upon the reserved question of costs. Lord Ta&tjju 
Stowell. In this unfortunate case, the Court sus- Z ITTT 
pended its judgment merely on the point of costs. 1822. 
When the validity of the bond was argued, the 
Court was of opinion that it was a case in which the 
party had acted most meritoriously. The ship 
was in a most deserted state ; and if Mr. Hubbard 
had not acted as he did, and taken it under his 
direction, it must have been a total derelict. If 
it proved an unfortunate transaction, I must relieve 
him from all charge of misconduct : he did the 
best that could be done for the common interest 
of all parties. The Registrar and merchants have 
not disclaimed any of the disbursements charged 
in his account. His conduct is, therefore, as jus- 
tifiable in the latter part, as it was in the former 
part of the transaction : and I am bound to do 
what I strongly signified I should do^ that if nothing- 
of fraud was proved against him, I should give 
costs. The Court thought it was an unjust and' 
very ungracious opposition . that was made to this 
bond, and, on that ground, I do give costs. The 
original conduct of the bottomry-bond holder is 
entitled to a claim of merit, and his subsequent 
conduct has not impeached it. The charges that 
the Registrar has disallowed, do not give a character 
of fraud to any part of this transaction. The title 
of the party, therefore, to his costs, upon the 
general proceedings, is not vitiated, but I shall 
make no order as to those which may have been 
incurred by the discussion of the Registrar's report : 
it was fairly brought to my notice, and the opposi- 
tion to it has not imported a great expense inta 
the case; because, on the matter of costs, the 
parties must have come before the Court. 
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Wreck* • 
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AUGUSTA, or EUGENIE. Loovel. 

'J'HIS French vessel, laden with a cargo consist- 
ing of 133 casks of wine, and 17 caslos of 
brandy, ^nd other stores, while in the prosecution 
of her voyage from Bourdeaiuc to Boulogne ^ was 
on the 7th December 1820, stranded withip the 
manor of* Rottingdean, in the county of Sussea:. 
Mr. Beard, who acted as the reeve of the Earl 
of Abergavenny i the lord of the manor, took pos- 
session of the wreck, and deposited the cargo in 
his own warehouses, but under the controul of the 
officers of the customs and excise. A claim hav- 
ing been given and withdrawn on the part of the 
Crown» the ship and cargo were arrested at the 
instance of the reeve in a cause of salvage : an 
appearance was entered for the owners and for 
the lord of the manor, and the respective claims 
were set forth in an act on petition. 

For the reeve, PAiflimor^.— There is no dis- 
pute as to the jurisdiction. The question is, whether 
salvage is due to the reeve, who was tibe actual 
salvor, or to the lord of the manor, whose rights 
as grantee of the crown, are not disputed ; but we 
contend that his rights extend only, in these cases, 
to unclaimed property. (^Aqtula, Lunsden, 1 Ro- 
binson, 370 "^^^ ^^^^ ^^ ^h^ manor has incurred 
no expenses, and we deny that he can have any 
claim to salvage, inasmuch as salvage is a reward 
for personal service. 

For the owners, /, Addams^ — The prq>erty has 
been restored to the owners, subject to a payment 
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of such salvage as the Court may award j they have 
therefore no interest in the discussion of the rights 
of the other parties, and pray to be indemnified 
from the expences so brought upon them. 

For the lord of the manor, Lushington re- 
ferred to the 1 & 2 Geo. 4. c. 'J 5. s. 25. — He 
contended that, as grantee of the crown, the Earl 
of Abergavenny has the custody of all wrecks 
which may be thrown upon the coast within the 
manor of Rottingdean. He ha& a right of posses- 
sion till the property is lawfully claimed j this is so 
by the laws of Oleron, which, in these matters, 
may be regarded as the law of the land. • Upon 
the restitution of the property, the lord is entitled 
to a salvage remuneration for putting it into a 
state U) be restored, and for his general responsi- 
bility. The agent took possession as the reeve of 
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* The lavs of Oleron^ says Blackstotie, " are received by aU 
nations in Europe as the ground and substruction of all their 
marine constitutions." Commentaries, vol. i. p. 419. Coleridge's 
edition. The learned editor notices the controversy in which 
various writers have been engaged relative to the origin and 
date of tliese celebrated laws, (n.7.) 

The laws of Oleron, s. SO^ require the lord to save what he 
can, and to make distribution among the relations of those who 
have perished, and among the salvors ; he is to keep the red for 
ike owners Jbr a year, and then sell, and give the money to the 
poor, and to marry poor maids, and to do other charitable works 
according to reason and good conscience. 

Much valuable information with regard to the law of Scotland 
upon the subject of wreck, as connected with royal and mano- 
rid privileges, may be found in the printed papers of the case 
of M*Dofamil v. M^DofmaU, House of Lords, 1825. The cause 
was argued by Dr. Lushington and Mr. Keay, for the appellant; 
and by Dr. Jenner and Mr. Ahercromby for the respondent ; when 
the sentence appealed from was affirmed, upon the motion of 
Lord Giffbrdy with 100?. nomine expensarum, 

C 
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AuGUCTA. the lord of the manor, and according to his own 

March i9th, affidavit, he looked to him in case any loss or ex- 

1822. pence was incurred : ii\ then, he should be entitled 

to any reward, he should receive it through his 

principal. 

Judgment. 
Lord StowelL — This cause has been depending 
a much longer time than its importance deserves^ 
and therefore I shall be glad to extinguish it. It 
has been described as a case of maritime salvage, 
but it can hardly be so considered. The vessel is 
stranded upon the coast ; when she is found, the 
tide had left her, so that any one could walk round 
the hulk without a wet foot } and I really do not see 
what the reeve, who is claiming a salvage remune* 
ration, has done, more than was done by .other 
persons who took care of the vessel, which was 
speedily put under the care of the officers of the 
customs and excise. 

Undoubtedly no one would be more ready at 
any time than I should be, to protect the rights 
of a nobleman who is the representative of so 
ancient and illustrious a family as that of my Lord 
Abergavenny ; and the Court is now required to 
protect him as the possessor of certain manorial 
rights and privileges which have descended to him 
from his ancestors : but the present case is not 
one in which they are affected ; it being merely 
a question; on Lord Abergavenny^^ part, as to the 
conduct of his reeve. We know very well, that, 
Fhiperty in by the ancicut common law, all property stranded 

belongs to the King : after a year and a day it 
belongs to Him entirely \ and during that time it 

19 
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AvQvnA* 



is vested in Him for protection until the owner 
can be found. In many cases lords of manors are ^arck iscb, 
grantees of the Crown of those royalties and pri- "^' 
vileges which may be established by the grants 
themselves^ or by immemorial custom ; but the 
grantees cannot stand on higher ground than the 
King, nor can their grants avail against the general 
principle of law to which I have adverted. 

Lord Abergavenny*^ reeve takes possession of 
this wreck ; and the real question for the Court* 
on this part of the case, is, — in what capacity he 
takes it, whether in his own capacity and on his 
own responsibiUty, or as the representative of the 
noble lord under whose authority he is contended 
to have acted ? And I think it is clear that he 
took possession by virtue of his authority as reeve, 
and not in his own title and capacity. There 
seems evidefnce enough to show that he looked to 
Lord Abergaioenny as his principal ; but it rather 
appears td me that the reeve is willing to take 
advantage of both characters -^ to appear in his 
own personal character in the case of eventual 
benefit, and as the agent of his lord in the case 
of any eventual loss. 

I do not, however, see, that any loss has been ac* 
:^nally incurred for which either one, or the other 
party, can be responsible* Losses might have been 
incurred unquestionably, and they might have fallen 
upon Lord AbergcBoermy ; and, supposing that they 
had, he might have found much difficulty in dis- 
charging himself from any liability that could have 
been fixed upon him, by any action against others : 
for these ancient rights, which were originally con- 
ferred as marks of favour or distinction, are not at 
this day considered as of much advantage and emo« 

G 2 
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AcGuatA. lument : they are honourable privileges, but often 
"TTTTIir' burdensome in their character. 

March 19th, ^ . ■. i - i» xL 

1822. I have already observed, that property ot the 

description of wreck, may by the generallaw be 
acquired beneficiaHy for the Crown. It is therefore 
very properly, in the first instance, placed in the 
custody of the admiralty : the proctor erf the admi- 
ralty interposes for its protection, until a claim i» 
given J but as soon as a lawful owner appears^ he 
withdraws his claim, as he did in this particular 
cas6 J the right of the Crown to the property i» 
then gone ; the ship and goods are restored, and 
the charges of the admiralty are paid. The dis- 
bursements of the officers of the Crown are made 
for the preservation of the property ; when that is 
claimedr they are entitled to be indemnified. 
Rights of gnm- The lights of Lord Abergavenny appear to stand 

very much on the same footing as those of the 
Crown, from which they are derived. As grantee, 
he is empowered to take possesion of property 
wrecked within the manor, but only till a claim is 
mader When a claim is given with a reasonable 
prospect of proof, his' right of custody ceases, and 
he has no further interest in the property. Here 
the reeve takes possession, in my opinion, as the 
lord's deputy J and he deposits the property in 
his own warehouse ; but be has not an exclusive 
possession, for the officers of the customs and excise 
interpose, and affix their locks to the doors. Some 
allowance, however, a moderate one certainly, 
should be made to him, and he must be repaid what- 
ever he has fairly expended ; and the Court would 
gladly have been informed how far his expectations 
go upon this occasion : my own notions of remu- 
neration do not rise to any extravagant height, for 



te«sof the 
Crown. 
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I see no very extraordinary merits in the case. It Awjosta. 
cannotbe worth while to trouble Lord Abergavenny^ March joth 
for the preservation of his rights^ with any appor- *^2^- 
tionment of the reward that the Court proposes to 
give, in lieu of salvage, to the reeve, for it is in that 
character that I regard him to have acted in the 
greater part of this business, and not in his own 
personal character. The Court desires to be un- 
derstood as not infringing upon the rights of Lord 
Abergcavenfiy ; It merely wishes to put a stop to 
proceedings which ■ may now well be dismissed 
without the incurring of further expence. I am 
therefore willing to allow the reeve, exclusive of 
his expences, something of a gratuity — salvage I 
can hardly call it, for it cannot strictly be consi- 
dered as a salvage case } but I will give him the 
sum of 100/. 



The Court decreed the sum of 100/. to be paid to tlie reeve for i & 2 g. 4. c. 75. 
his services to the ship and cargo (but without prejudice to the *'3^ ^*lj[!I?^ 
rights of the lord of the manor)^ and condemned the ship and frayod by asafe 
cargo in the said sum^ and in the expences of both parties ; and of caivo, free ^ 
moreover decreed so much of the cargo as will suffice to defray 
the proportion of the said sum of 100/. and the expences on all 
Aides chargeable on the cargo, to be sold duty free, pursuant to 
the provisions of 1 & 2 Geo A. c.75. «.38. ; and referred the 
said expences to the registrar and merchants to report thereon. 
On the 24th of April the report was brought in and confirmed; 
when the Judge, upon the petition of the proctor for the reeve, 
directed a commission to issue for the purpose of selling so much 
^the cargo as will defray the amount of the said report, together 
with such other charges as may attend the sale thereof; such 
sale to be made with the concurrence and under the authority 
of the commissioners of the customs and excise : and with con- 
sent of all parties, ordered the commission of sale to be directed 
io the claimant of the ship and cargo. 

On the 8th of August, the proctor for the owners alleged, 
that m virtue of the commission sundry parts otthe cargo had 

c 3 
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Augusta. 



^ March 19tb^ 
1822. 



been sold duty free» to defray the amount of salvage and ex- 
penceSf but that subsequent to the report of the registrar, 
other charges and expences had been incurred, as also the ex- 
pences of the sale. The surrogate referred them to the registrar 
and merchants for a further report ; and no objection was made.* 



* See infiri, the Jonge NicclaaSi Parma. Also 6 Geo*^* cA(f7, 
ss. 47> 48. 
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HARREGAARD. Peterson, 
(prize court.) 



Rate of broker, 
age upon the 
nleofprite 
goodfljgenemlly. 
The seme com- 
mianonaUowMl 
to» broker, 
under the per- 
ticular circum. 
Btences of the 
case, upon the 
sale of prize 
goods under 
the direction of 
(he East India 
Company. 



npmS Danish EasUlndiaman^ whilst on her re- 
■*• turn voyage from Tranquebar and Bengal to 
Copenhagen^ laden with a cargo of indigo» sugar, 
and tea, was captured^ in February 1808, by 
.H. M/s ship Otter, and Carried to the Cape qf 
Good Hopej where, in the following month, the 
same were condemned as good and lawful prize. 
Mr. Bird, the agent for the captors, consigned the 
ship and part of her cargo to Wheeler and Fam^^ 
worth of London, merchants, and substituted them 
as agents. Under their directions a sale of the 
ship and goods was effected by Smith, Marten, 
& Co. brokers, who paid over the balance of the 
proceeds, (being upwards of 14000/1) to their em- 
ployers. 

On the 15th of December 1817, the admiralty 
proctor, on behalf of the treasurer of the navy t. 



f See 54 Geo.S. c. 93. « . 1 1. 
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obtained a monition against the agent *, and sub- HAMwaiAmi). 
stituted agents t, to bring in the account of the ^pH/sotb, 
sale of the ship and cargo, and the balance of the ^^^ 
proceeds undistributed. On the 18th of April 
1820, the papers and accounts were referred to 
the registrar and merchants. On the 18th of June, 
the registrar brought in the report, by which it ap- 
peared that the sum of 80/. 10^. 3d., being one 
moiety of the sum charged by Smith, Marten, <§• Co. 
for brokerage, was disallowed. In February 1821, 
at the petition of the substituted agents, a mo- 
nition issued against Smith, Marten, Sf^ Co., for the 
payment of that sum : they appeared, and prayed to 



* On the 2d May 1820^ the Judge pronounced Bird, the Attechments 
agenty to be in contempt, by reason of his not having made any ^!^^ ^"^ 
satis&ctory return to the monition ; and decreed him to be ^j.ecreed ; 
attached ; but ordered the attachment to be directed to the 
Judge of the Vice Admiralty Court at the Cape, with a special 
instruction that it should not be enforced until the expiration of 
three months from its arrival ; but to be then executed, unless 
it shall appear to him that the said monition has been obeyed by 
a remittance of the undistributed proceeds to Great Britain as • 
thereby directed, or unless a satisfactory explanation shall be 
made why it has not been complied with. 

In the Juno, Batbs, (Juli/ 9th, 1822) an attachment in 
similar terms was decreed. 

On Afay 7th, 1822, in the case of the Isle of France, Lushing' 
ion moved, that the attachment, under which Mr. Heid had been — HNipeneded. 
confined in the tolbooth at the Cape of Good Hope for five 
yearSf should be superseded. -— Ordered. 

t In the case of Uie La Feliciii, captured in 1808, a question My 6th, 
was raised as to the liability of a substituted prize agent, when ^^^^' 
the Court held, that he was not liable, and dismissed him and 
the assignees of his estate from the monition; as It had done jprii ]5Ui, 
in a former case of the Emily, Peacock, where the same ^^^ 
parties were concerned. 

c 4 
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HAftEEOAAftD. jjg heard in objection, and the case now came be- 
jim-usoth, ^'^^^ ^h® Court in an act on petition. 
1822, For the brokers, Lushington and Dodson. — 

There are two questions for the consideration of 
the Court : First, whether Smithy Marten^ ^ Co. 
have been rightly called upon in this case. Se- 
condly, whether the brokerage ought to be 1/. per 
cent, or 105. per cent. The original charge of 
1/. per cent, was never objected to when the ac- 
counts were rendered ; it was acquiesced in by the 
agents, and, as far as appears, by the captors for 
twelve years. If the agents allowed any exorbi- 
tant charge, the process of the Court ought to be 
directed against them. It is true, the Court has 
the power of proceeding against any individual 
.who may have retained prize property, however 
remotely concerned, but this, however, must be 
exercised within some circumscribed bounds ; for if 
it were carried to an extreme length, it might in- 
volve the Court in the discussion of suits against 
warehousemen and carriers. The time that has 
elapsed is of the greatest importance in the con- 
sideration of this question, for, from the omission 
of these agents to settle their accounts, twelve 
years is allowed to pass away before a monition 
issues against the brokers to refund the trifling 
sum of 84/. 10^. 3d. The firm of the brokers is 
now altered ; it is no longer composed of the same 
individuals ; and their accounts have long since 
been wound up and adjusted. We advert to these 
grounds of inconveniences, but we can resist the 
demand on principle. By 46 Geo. 3. c. cxiii., all 
goods coming from the East Indies are regularly 
vested in the warehouses of the East India Com- 
pany, and are sold at their sales ; and it is alledged 
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on the other sidei that 10;^. per cent is the ordi- "^*"^^*°' 
nary sum paid to brokers who are employed at jpru soth, 
these sales, and is a sufficient compensation ; ^^^ 
though it is admitted that 1/. per cent, is due on 
the sale of the ship, and on all prize goods gene- 
rally. The exception is grounded on this asser- 
tion, that the Company charge 3L per cent, for 
warehouse room, and in satisfaction of other de- 
mands ; besides 10^. for collecting and paying over 
the proceeds. — But this statement is not sup- 
ported by any evidence whatever; and there is 
nothing to show that, in the opinion of any one, 
the sum of 10^. is considered a fair quantum meruit^ 
excepting the report of the registrar and mer- 
chants : while, on the part of the brokers, it is dis- 
tinctly proved by affidavits from three of the most 
respectable houses in London^ that 1 /• per cent, 
has been invariably allowed, upon the sale of aU 
prize property, from 1793 to 1815 ; and a larger 
rate when the sales are effected in any of the out* 
ports. The same charge has always been allowed 
in the accounts of the commissioners appointed for 
the custody of prizes taken b^/bre a declaration of 
war, as also by agents of captors for captures sub- 
sequent to such declaration ; and this without any 
distinction as to East India Company's sales. 
The unimpeached continuance of this practice for 
twenty-two years is alone strong proof in favour of 
its justice : for some agent or captor would have 
impugned it, if it were so exorbitantly unjust 
as it is stated to be. By a sale at the East 
India House the trouble and care of the brokers 
may be varied, but they are not lessened; and 
there is a broad distinction, which has not been 
adverted to in this case, between all prize sales 
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itAftKiaAAAD. ^d common peace sales. In prize sales, the du- 
jtjmi sotfi, *^®^ which fall upon the merchant in ordinary 
1^^^ >-^ transactions, are imposed upon the broker; the 
merchant only employs a broker for the actual 
sale. The merchant watches the time and oppor- 
tunity of sale, and thus divides the labour with the 
broker, so that 105. may then be a sufficient remu- 
neration. But it is otherwise with prize sales ; 
there the consignor looks to his broker alone to 
discharge all these duties, which necessarily de- 
volve much trouble and responsibility. It rests 
with him to watch the most profitable time of sale, 
and to attend to the interests of his employers by 
buying in the goods, if necessary, in order to offer 
them again for sale in the ordinary manner ; which 
was done in this case to a large and beneficial 
amount ; the broker advancing the money at his 
own risk and out of his own funds. The report^ 
therefore, has originated in the mistake of con- 
founding these two duties, distinct and different in 
degree of labour ; and attempts to sustain itself on 
a principle which fails ; viz. a comparison with 
ordinaiy peace sales. 

Court. ^^ Are there any cases in which the com- 
mission of 1/. per cent.' has ever yet been disputed ? 

The Registrar answered, that there were none. 

The Kin^s Advocate and Arnold^ contrsL — It 
is a matter of serious complaint on the part of the 
captors, that these accounts were not settled long 
fodfore. The captors were obliged to proceed by 
monition before they were brought in. Hiese 
outstanding demands against the agents explain 
whatever delay may appear in the cause, and re- 
move from us the imputation of ripping up old 
transactions. But there is nothing invidious in 
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the manner in which the case is brought to ike HA>EtoAAai>> 
notice of the Court : it is nominally the treasurer ^^sotb, 
of the navy who appears to put in force the pro- 
visions of an act of parliament, the 45 Geo. 3. 
c. 72. $. 108., which was made for the benefit of 
captors, and he is the proper officer to see that 
nothing is done to their prejudice ; and the report 
which is now attempted to be set aside, has been 
framed after all the topics were urged before 
the r^istrar and merchants, which have since been 
put into the act on petition ; and they decided ac- 
cording to the usual mercantile practice. We do 
not object to the general rate of brokerage, nor 
deny it ought to be usually \L per cent. ; and we 
admit that it was rightly allowed on the sale of 
East India prize goods up to 1806, but not since ; 
so that we dispose of the practice of a period of 
thirteen years before the time when these accounts 
were referred to the registrar. They then ad- 
verted to the 33 Geo. 3. c. 52. $. 99m ^i^d to the 
46 Geo. 3. c. cxiii. *, and argued, that there was 
a material diminution of labour and responsi- 
bility in the duties of a broker at the East India 
Company's sale. The sale was conducted by the 
Company and their officers ; no other person could 
intermeddle in their arrangements and details ; 
and the usual work of a broker being transferred 
to the Company, a corresponding charge was al- 
lowed to be made by their officers. It was, then, 
a startling proposition to say, that the weight of 
their responsibility was not thereby lessened* The 
fees of brokers vary according to circumstances. 



* By 53 Geo. 3. c.l55., a private trade is permitted to the 
East Indies. See the regulations under ss,^, & 526. 
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lUmftMAAmB. jtud should suffer a diminution in proportion to the 
"^Zp^soOi, facility of transacting their business. With respect 
^«22. to the allowance of the -charge of !/• per cent, upon 
the sale of the ship, that was not effected at the 
East India Company's sales ; upon that ground no 
objection was made j it being admitted that it is the 
practice for brokers, having the entire management, 
care, and sale of prize property, and bearing all 
the responsibility, to make and be allowed such 
a charge. Much stress, however, has been laid 
on the buying in : but the measure is frequently 
resorted to by brokers at all sales, and may be a 
ground of special charge if the circumstances re- 
quire it, but it ought not to affect the general 
commission. In this case no special service has 
been stated in the act ^ if there had been any, it 
should have been brought to the notice of the re- 
gistrar and merchants, and they would have con- 
sidered it. We therefore submit, that the Court 
will enforce the effect of the monition, and con- 
demn the other party in costs. 

Judgment. 
Lord StowelL — This question comes before the 
Court in a way not to induce me to examine it 
with very great precision. It involves but a small 
interest. The whole matter turns on 80/. ; a small 
sum out of many thoysands ; and it is connected 
with an account that has been settled long ago, in 
wliich the immediate parties seem to have acqui- 
esced : It should have been required to be refund- 
ed when paid. This, however, is not the whole 
objection that presents itself to my mind. To 
charge, as has been here charged, appears con- 
formable to general practice ^ it is so alleged in the 



THE HIGH COURt OF ADMIRALTV. ^ 

act on petition, and it has not been denied. A "^*'*^^^*''- 
similar allowance of brokerage has been made in ^^ soui^ 
other preceding cases, and though this practice did ^^^' 
not run through the whole war, it prevailed for 
several years. An act of parliament, which pass** 
ed in the year 1806,* is alleged to have intro- 
duced an important change in the sale of prize 
goods, being the produce of the East Indies, or 
China : under its provisions the sale of all East 
India goods is transferred to |he Company's sales ; 
and it is with reference chiefly to this act of par- 
liament, that an alteration of brokerage is argued 
to have taken place, to the extent of 10^. per cent. 
being one half of the old and established commis- 
sion i for it is fully admitted that, prior to the 
statute, 1/. per cent was uniformly allowed, and 
that all persons employed in business of this kind, 
acted upon the supposition that they were entitled 
to this larger compensation. 

Now it is well known that prize property im- srfeofprue 
poses much responsibility. The management of ^^pec^ur 
prize concerns brings with it a great deal of occu- "h«»^^^*^ 
pation that does not belong to brokers upon ordi- 
nary occasions, in which merchants act pretty much 
for themselves ; and who are, therefore, entitled 
to curtail the brokerage fees ; but on war sales, 
conducted as they are almost exclusively by 
brokers, a commission of 1/. per cent upon the 
proceeds, seems long to have been established. 
This, then, being war property, though there may 
be some variation, and possibly some diminution of 
the broker's duties, from the sale being effected 
at the East India House ; the question is, whether 

* 46Ge(?.S. c.cxiii. 
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there should be any diminution of remuneration^ 
,^3015, What, however^ disposes me to decline any minute 
1822. consideration of tiiis by-gone transaction is, that 
the case comes at a time when it is too late for 
subsequent correction. The concerns of the war 
are nearly wound up : it may, indeed, be a fit sub* 
ject for consideration in case of another war, if 
such unfortunately should happen ; but the trans- 
actions of the late one are so nearly closed, that 
there would be now but littie advantage to the 
public from any change in the matter before me. 
I desire to be understood, tiiat I do not reflect upon 
, the judgment (^ the registrar and merchants, if I 
differ from their report j but I notice that they do 
not state their reasons for making the deduction } 
and perhaps it is not usual for them so to do ; per- 
haps th^ do not concur in the objections that are 
made,' or they may have others. I do not object 
to this absence of disclosure of the grounds upon 
which they have made this disallowance } but I lay 
hold of the circumstance, and shall avail my self of 
if in the course that I am disposed to adopt. 

The objection to the rate of brokerage has been 
taken properly enough by the public cheers. It 
is their duty to look sharj^y after these things, 
and the gentleman*, upon whose attestation these 
proceedings were instituted, has done so, in ^ 
variety of instances, for the benefit of the public, 
and the private interest of captors. The present 
question turns upon this consideration, whether 
the transfer of sale to the JEast India Company 
does, or does not, materially diminish the trouble 
of the broker. It does not appear to me that it 

* Mr. Hancock* 
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does, as far as the Court can judge with the little haewwaaed. 
means It possesses for mercantile business. It j^rusooi, 
does not seem to me to alter the course of the ^^^ 
tiansactioii so as to make a different charge of 
brokerage absolute and necessary. But I again 
advert to the lateness of time at which the Court 
is asked to investigate these charges. The appli- 
cation comes at too remote a period for correc- 
tion of any extent ; the account has been settled 
long ago: and the Court does not think, that 
it is called upon to say there has been any un- 
fair charge or more than ought to have been 
demanded and allowed. In my opinion the busi- 
ness of the broker was not materially altered. A 
great degree of personal responsibility was required 
of him. It is, however, a case upon which the 
Court can exercise but a superficial judgment } but 
It sees no appearance of minpr responsibility in the 
brok^, who is specially caUed upon in all prize 
transactions to exercise a very guarded discretion. 
Upon these considemtions, I am not satisfied that 
there is any reason for me to swerve ^tom what I 
set out with ; and I am of opinion that no solid 
ground exists upon which the objection, that has 
been taken to this ancient scale of allowance, can 
be supported. I therefore dismiss Mr. Marten from 
the ej9ect of the monition. 
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March 14th, 
ItSS. 

Breich of mu 
vigation laws* 
Ezciue, want 
of water; held 
fimiidttlent : 
Sentence of 
Vioe-Admi- 
ndty Couit 
affirmed. 



UNION. Putnam. 

^HIS was an American brig, which, laden with 
a cargo of fish, soap, candles, flour, and beef, was 
condemned in theVice Admiralty Court at Jamaica, 
for a breach of the colonial laws. * 

The master stated, in his claim, << that this ship 
with her cargo, being the property of merchants 
resident at Salem, in the state of Massackusets, 
sailed from that port on the 12th otjantutry 1819, 
bound for St. Jago de Cuba ; that, being a dull 
sailer and veiy deeply laden, they kept as much 
as possible to the windward, and thought it safer 
to come down through the Mona passage, and 
proceed along the south side of St Domingo, in 
preference to the north side of that island, and to 
come through the windward passage, according to 
the advice of one of the owners. On the ISth of 
Februartf they made Cape Tiburon ; and notwith- 
standing all their exertions to weather the east end 
of the island, and make the port of St. Jago de 



* The Statutes particularly recited in the Information were 
the 12 Ch.2. cAS. and the 7& 8 W.S. c.92. The system of 
navigation law has since undergone considerable changes and 
relaxations, see the S Geo A. c.43., S Geo* 4<. c.44., 3 Geo* 4. c. 45., 
and the 6 Geo.^ c.l09., intituled <^ An Act fbr the encourage- 
ment of British shipping and navigation," which enacts, 
that from and after the 5th of January 1826» this act shall 
come into force and operation, and shall constitute and be tlie 
law of navigation of the British empire. «. 1. For any general 
information upon this subject, the reader may safely refer to 
the second edition of Mr. HM% work on the shipping and 
navigation laws, part 1. c. 1. 
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Cuba^ the wind blowing strong from the northward 
during the night, the brig was carried down to 
leeward, until they made Cape Movant; when, find-* 
ing their water nearly out, and that it would be 
several days before they could reach Oei&z, or that 
they might be obliged even to bear away for the 
Havarmah, they determined upon putting into 
some port for a supply of water, and accordingly 
bore away for the harbour of Port Royal in 
Jamaica^ which she reached on the ISth, about 
5 p. m,; and was shortly afterwards seized by Cap- 
tain Malcohn^ of H. M, S. Sybille. 

When the case had been opened, and the evi- 
dence read, the Court observed ; that it was not 
denied, that the course this ship took was not the 
ordinary course : It, therefore, requires some ex- 
planation; and the onus probandi lies on the 
Claimants and Appellants. I wish their Counsel to 
begin. The question of navigation is so intricate, 
that it must be left to the judgment of the gen- 
tlemen by whom I am assisted. * 

For the appellants, Lushington and Dodson. «^ 
No imputaition of fraud can be substantiated in 
this case. The course by the Mona passage is a 
very usual course for American vessels in their 
way to St. Jago de Cuba. It is also clearly proved 
that there was no waste of water ; none was thrown 
overboard, nor started; but the vessel, having 
only three to four gallons remaining, is driven by 
inevitable distress for water into Port Royal : she 
enters it in the day-time, with a pilot previously 
taken on board, and with a cargo of such a nature 



Uinoir. 
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* The Court was assisted by two of the elder brethren of 
Hie Trinity House. 
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Vwnu M to be totally prohibited (which the master knew% 

jfo 14th. *^^ ^^^ * certainly of being seized, searched, and 
i8»« examined ; for there was a King's ship lying in the 
harbour at the very time. Can it then be supposed 
that the master would enter such a port with a 
fraudulent intention ? On entering the harbour 
he applies to the King's ship for a supply of water ; 
be converses with the Captain, and sa3rs, he ia wil- 
ling to give up his log*book, and the usual and 
regular, ship's papers. The master swears, and 
there is in this case no contradictory testimony, 
that the cargo was specially selected for the Span^^ 
Uk colonies, and not for the British; though it 
is impossible that there should not be some few 
artides suitable to both. The Court, it is true, 
holds the colonial laws strictly. ; but not so much 
so as not to allow any circumstances to . be a jus- 
tifiable excuse for an infringement of them ; and 
Tve submit that the history of this case is such, 
that the Court will not presume a fraudulent in- 
tention, where it is not most clearly established by 
positive proof. 

For the respondents, the King^s Advoc<ae 
9nd Adams. — This case was considered by the 
Court below as one of great importance. The 
documents that have been transmitted are very 
full ; and the great leading fact in the cause we 
are all agreed upon, viz. that this American ship» 
laden with a cargo, came into Port Royals The 
general presumption then follows that she came 
for the purpose of delivering her cargo. All laws 
must, undoubtedly, bend to circumstances of ne« 
cessity j but one of the first rules in considering 
necessities is, that a party is to have no benefit 
from necessities of his own creation, or if he could 
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bDve prevented them* The witnesses depose, ^mui 
that the quantity of water that was taken on board, navi^ou 
was sufficient for the ordinary voyage from Salem tass. 
to St Jago^ but the master takes an extraordinary 
course, and (Hie that is unusual $ he was, th^n, 
bound to take unusual provision. He deviates 
In a sea that is tnueh exposed to currents, and 
particularly in coasting. The vessel is described 
as being heavily laden, and a dull sailer^ and 
there is no pretence of an investigation as to 
the quantity cS water. The last cask is not 
gauged to see how much is left, and the ship gets 
to the east end of Jamaica before the deficiency 
presents itself* It is not sufficient, then, for the 
tnaster to say, <^ I did this through a defect of 
wat^, but I'll not tell you how that was caused.'^ 
No attempt is made to put the crew on short aU 
iowance ; they do not avail themselves of other 
ports that were at hand, nor do they take advan^ 
tage of the means of commuiiication with the 
shore which the pilot^boat offered. Distress was 
a marketable thing; it was what they wanted. 
Besides these circumstances, there is an equivoca* ^ 

tion of the master j who said, in the first instance, 
that he was driven by distress of weather, and of 
water, to go through the Mona passage \ but now 
he swears, in his affidavit of claim, that it was his 
original destination. Discrepancy is always a 
great feature in unfair cases. The absence of 
dandestinity is pointed out to sliow the absence of 
ill^ality : but there was nothing inherent in the 
nature of the cargo to make it so unacceptable at 
the port of Kingston^ and . the master did not in- 
tend to smuggle it in. He made use of the ship's 
want of water for the means of introduction, bav-^ 
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umoK. ing before expressed a hope that the port was 
j^^ open J but if he did not find it so, he would then 
1823. ' be able to put up his excuse. Clandestinity is not 
necessary in such a case. Before a person is ei^ 
titled to a claim of necesity, it is incumbent on 
him to show that he has made every effort to avoid 
it ; and, in this case, such a necessity is not proved 
as to permit an illegal act. 

Judgment. 
Lord StoweU. — It is a source of great satisfac- 
tion to the, that I am assisted in this case by two 
gentlemen of nautical experience. The ship in 
question was found in a port of Jamaica^ where it 
ought not to have been. The fact, therefcwe, of 
its being in that port requires, some explanation^ 
and it must be of a satisfactory nature ; — that is 
.the demand of the law. Now it is a rule of this 
and of other Courts, that where the fact is certain 
arid the explanation doubtful, that we must stick 
by the fact, and not by. the explanation : here the 
fact is clear, and it must rest with you. Gentle- 
men (addressing the Trinity Masters), to judge of 
the explanation. It is not necessary that the ex- 
planation should be such as excludes all possibility 
of doubt, but that it should satisfactorily appear, 
there were no fraudulent purposes lying at the bot- 
tom of it. It is sufficient to satisfy your own con- 
sciences, that the intention was sincere, and not 
grounded in fraud. Now, in fraudulent cases, it 
has been observed, the intention is kept secret, 
and is not communicated to the whole of the crew; 
It is impossible, then, for those who have to apply 
the law to take the rule laid down for the Court, 
that there must be a clear and indisputable proof 
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of iotention of fraud ; for if conduct necessarily i^mion. . 
shows fraud, it is sufficient to be satisfied of its ^, ,,,^ 
existence on reasonable grounds. xs^s. 

The only excuse in this case, for it is a single 
question, is a want of water. If that be proved to 
exist without any fault of the party ; if it be dis« 
covered in proper time, and acted upon with pro- 
per precaution ; then such a necessity is shown as 
would ^ve a vessel all the privileges of necessity. 
But it is a circumstance which is suspicious, . if 
there be not a sufficient quantity of water put on 
board at the first sailing of the ship : this, however, 
is a doubtful matter in the present case, as I ob- 
serve that the number of the crew is not stated, 
nor can it now be well ascertained. There is, 
therefore, no distinct recognition of that circum- 
stance. 

• It appears that this vessel took a longer circuit- 
ous voyage than was necessary ; and it seems exr 
traordinary that no notice whatever is taken about 
a supply of water, till the approach of the ship to 
Jamaica. I must here remark, that if a master and 
officers do not do what men with discreet intentions 
would do^ it goes far to discredit any account they 
may give of their transactions. Another circum- 
stance renders this story highly improbable ; the 
ship passed many other ports and islands where 
she might have got an additional supply of water. 
There appears, then, to have been a latent purpose j 
and the vessel hovers about Jamaica till the state 
of the wind enables the master to execute it. 

Much stress has been laid upon the ship coming 
into PortRot/alin open daylight : to this, however, 
it has been justly answered, " you come with an 
excuse in your liand j" it does not pretend to be 
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UMioir* a bdd and open adventure ; and it is not a practic* 
jf^ i4jfc able thing, I conceive, to enter such a port at 
night ; it is defended and strictly watched : the 
cargo too is miscellaneous, and as well fitted for 
that market as for Cuba. The Court, then, can at- 
tribute no such purgative merit to this act, as has 
been attempted to be made out in vindication of 
the master. His excuse has been examined on 
the spot where it was made, and has been rejected. 
The ship was not seized without a previous com- 
munication with the local authorities, and the 
whole proceedings at Jamaica were conducted in 
a candid and attentive manner. If, then^ you can 
say, that you. are satisfied that the conduct of the 
master is clear from the beginning, the excuse 
must prevail ; but if you think that the excuse is 
groundless, it is your duty to give your opinion in 
affirmance of the sentence of the Court below. 
The nautical part of the case must be left entirely 
to your experience and consideration. 

The Court having conferred with the Trinity 
Masters, added. The gentlemen by whom I am 
assisted are clearly of opinion, that there was no 
necessity for this ship to enter the port of Jo- 
tnaica ; that there were many other opportunities 
of obtaining a supply of water \ and, in fact, that 
it is not a sincere history in any part of it.*-%Judg- 
ment affirmed, with the costs of the appeal. 
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BOOTY IN THE PENINSULA. Ma^utt, 

1822. 
(PfllZE COURT«) 

nnHIS question arose upon a monition calling 7^57 Geo. s. 
upon the Governors and Treasurer of His Ma^ creenUS**** 
jesty's Royal Hospital at Greemvich^ to refund the SS?^*^^ . 
payment of 5 per cenU which had been made to ^^•'•"upon*!! 

*' "^ . ' grants whatao- 

that institution^ under the provisions of the evar:*'Heid,uuu 
57 Greo.9« c. 127m which subjects '< all grants what- ^^^!£^ 
soever/' to such a deduction. The grant, in this ^J^^^ 
case, was directed to be distributed among the Kmonmtive 
officers, seamen, and marines, under the command mi^ ^a mo. 
of Lord Kdih^ and for captures taken from the ^i!^n%?H^ 
enemy in 1812, 1813, and 1814, and appropriated ^^^^^ 
to the public service. upon the 

For Lord Keiih^ Jenner and Lushington. -~ ^^ heL 
Is the sum of money upon which this quesr S^^^. 
tion arises to be considered as proceeds of prize ^^^ "^ 
or booty, or as a grant from the Crown to Percwuaneai- 
the royal navy and marines ? We contend, that 
the operations themselves connected with the 
orders under which they were carried on, are of 
the nature of a conjunct expedition, and that an 
interest accrued to the captors without any vote 
or grant. In the case of Genoa *, the Court re- 
viewed the acts of Parliament bearing upon the 
subject ; and It confined the terms << all grants 
whatsoever,'' to naval captures alone. It said, 
•* The word prize evidently means maritime cap- 



^ i ».<■ 



* Decided July 19th, 1820. 
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BoorriKtRi tuFC effected by maritime force only— > ships and 
EKZKscLA. cargoes taken by ships. It is perfectly well known. 



May i4tb, that a land force has no interest in prize properly 
*^**' so called ; what a land force takes by itself is not 
prize^ but hooty^^ This grant cannot be consi- 
dered as coming within this construction of the 
Court. The navy alone had no exclusive title ; 
for the captures were not purely naval. How 
could the capture of St. Sebastian have been ef- 
fected by the navy, without the assistance of the 
army? If the property had been captured by 
the navy alone, it would have come here for ad- 
judication. There was a direct co-operation at St. 
Sebastian, as well as on the river Gironne. It may 
be said, there is a distinction between this .case 
and the case of Genoa ; that, in the latter case, 
the property condemned was the same that was 
actually tajcen, but that here it was given up; 
and so it was. This, however, was owing to the 
exigences of the country ; and the sum granted 
out by Parliament was exactly the same that was 
claimed. It would, therefore, be highly inequit- 
able that the grantees should suffer by a per 
centage from this concession. With respect to 
the grants made for the captures of Naples and of 
Algiers, the first was a naval capture only, and in 
the second there was no conjunct expedition ; so 
that a per centage might attach, notwithstanding 
the service that was rendered was by a naval force 
alone. They then adverted to the prescribed mode 
of appointing a navy agent under the 45 Geo. 3. 
c. 72. s. 53., and showed that, with regard to this 
case, Lord Keith acted for the whole naval force. 
He appointed his own agent, who was account- 
able to him, and He, Lord Keith, to the force. 
But it is alleged, that the money has been paid 



THE fflGH COURT OF ADMIRALTY. 



41 



to the Hospital three years ago, and that the sum 
having been appropriated, it is a great hardship to 
call upon that establishment to refund. But the 
Court well knows its power under the provisions 
of the 45 Geo. 3. c. 72. 5. 108 ; and the subse- 
quent prize acts have extended it over grants of 
all kinds. There is, therefore, an ample jurisdic- 
tion, and it is bound to enforce the monition. 

King's Advocate and Arnold control. — ^The facts 
of this case are not denied, but the nature of them. 
The whole matter has been completely settled by 
the voluntary act of the parties themselves, and we 
apprehend that the Court will not rescind it ; espe- 
cially after so great a length of time, and when the 
money has been already appropriated. One of 
the inconveniences, arising from this application, 
is the danger of a precedent ; and the agitation 
of this cause has already led to the issuing of a 
similar monition upon the capture of Cayenne. * 
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* In this case a monition had issued, on behalf of Sir James 
Yeo (as the representative of his father), and the officers 
and crew of H. M. S. Cot^ncCf calling upon Green/mick Hos- 
pitaly to show cause why the 5/. per centage, paid into their 
treasury upon the sum of ll,50tf. being part of the proceeds 
arising from the capture of the city of Cayenne^ should not be 
refunded. The circumstances of the capture of French Guiana 
are detailed in 2 Dodson, 15L— -Jimner and Ltuhington now sub- 
mitted that this was a capture of booty effected by a conjunct 
expedition of sea and land forces, in which the military force 
was the most considerable : and the Court having already decided 
in the case of Genoa and its dependencies, that the 57 Geo.S. 
C.127. did not apply to conjunct expedition^, but to purely 
naval captures* would decree the Hospital to refund the per 
rentage, as having been, in this instance, erroneously paid. — On 
the other hand, the King's Advocate and Arnold relied on the 
terms in which this grant had been made. It issued out of the 
treasury after payment of the usual per centage or duty; and it 
i^ expr^ly calledi a grant to the /oyal navy and marines ; 



Catxvhk. 

Nw* setfa, 

1828. 
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Boon iKTtm It is Singular^ that the terms in which the grant 
"'^^'^ is drawn have not been referred to. The cons* 

M^ i4di, siruction of them is material ; and there is no eneat 

"9* : Z 

• 

and, tbereforcy within the tenns of the act of Parliament* 
Besides, in regard to conjunct expeditions^ there was this very 
material distinction between the case of Genoa and the present ; 
— *that the Court, in the former case, spoke of conjunct expedi- 
tions of ^rUidi sea and land forces : but the cf^u^ of CayemM 
could not be so regarded ; for the military were entirely Por^ 
tuguesei and it was not enough to show that they were our 
allies at the time, to bring the present case within the same 
principle* 

Judgment* 
Lord StomeU* '^Hm is a demand upon Greenwich Hospital - 
to refund the money that has been paid to that institution, in 
the shape of a per c^tage. The money was origmally con* 
demned to the Crown ; and if, in the terms of the grant, by 
which the Crown divested itself of this property, the union of 
British and Portuguese force had been called a conjunct expe- 
dition, and the money had been given to be divided as in a 
case of conjunct expedition, the Court must have attended ta 
the terms of the grant. It is true that the place and property 
surrendered to a British naval force, co-operating with a 
Portuguese military force, and so far it may be con- 
sidered a conjunct expedition. But it was afterwards agreed, 
for the convenience of both parties, that their respective pro* 
portions of benefit should be adjusted by arbitration* A dis- 
tinction is drawn by those to whom the allotment was entrusted, 
and the Portuguese take the larger share, a share correspond- 
ing to their numbers* Here, then, is a complete severance \ 
and the judgment of this Court was taken in the usual way» 
upon the British share, and a sentence of .condemnation pAssed 
to the Crown* The Portuguese share is not mentioned in the 
proceedings that have been had in this case* They all refer to 
the grant made to Sir James Yeo and those who acted under 
him ; and the grant is made to them to be distributed accord- 
ing to the proclamation of the 15th of June^ 1808, subject to 
the sanctions of the Prize act. The case of Genoa^ therefore, 
does not apply; for this is a purely naval grant, and the Court 
has so considered it* Under these chrcumstances I am of 
opinion that the per ceniage has not been paid in error; and I dis- 
miss Greenwich Hospital from all further observance of this suit* 
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latitude in deviating from them. Nothingi, how* Bo<m n «k 
ever, can be found in the grant, that leads to the ^""""^ 
Qonstruction of the qiposite side. The vote of May i^a. 
Parliament is the only authentic instrument. The ^^^ 
money was granted by Parliament to the King to 
be at his disposal for a naval remuneration ; and 
the broad words of the 57 Geo. 3. c. 1S7» so ex* 
pressed on purpose to correct some former inaccu* 
racies and omissions, are applied to the precise 
terms of the vote of Parliament in which the grant 
is made to the navy. The Agent put his construc- 
tion upon the matter, and paid over the mon^, in 
which the Captors acquiesced^ We deny that the 
case of Genoa has any application* That case 
stood upon its own ground, and cannot be extend* 
ed» That was a conjunct expedition, authorised 
by this Government, under the joint command of , 
persons invested for that purpose ; and the main 
characteristic of conjunct expeditions arises from 
the form prescribed to th^m by the authority of 
Government. There is a marked and substan- 
tial distinction between a general co-operation 
and a conjunct expedition. The Dordrecht^ 
8 Rob. 64., and the Stella del Norte^ 5 Rob. S50, 
where it is expressly said, that the Prize act 
enables the navy to take prizes to themselves in 
acting against forts, even if assisted by a land 
force. In the present case, two British officerst 
with some Guerillas in alliance with the Bri^ 
tish troops, acted with the navy; but not in 
a way to make it a union of force for a con- 
junct expedition ; and if any property had been 
captured, it might have been brought home for 
condemnation to the navy ^ for whatevw is sub* 
ject of vested interest in prize, cannot after- 
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Boon zx ruM wards be made matter of grant At St. Sebastian 
' ilothing satisfactorily shows what was the nature 
-*^ 14UI, of the property there taken j nor did the navy ma- 
terially contribute to the result of the operations 
at Bourdeaux. And the Court will bear in mind, 
with regard to the captures upon the Gironney 
that there was a condemnation of the Regnhis and 
other vessels there taken, to the navy escbisively. 
There is no intimation from the Duke of Welling^ 
ton that any one was entitled to share, except him- 
self and the army. [^Court. Nothing is stated in 
the Duke of Wellington's memorial that gave an 
interest to the navy, and yet the sum of 116,450/. 
is reserved to them out of the sum claimed by 
the army. The question that the Court would 
like to have answered is, why this was so made ? 
It might be that Parliament thought the demand 
more than the army was strictly entitled to, and 
so reserved it ; but there is no proqf that it was 
reserved for the navy. As the matter is left, the 
Court is bound to consider that the army thought 
itself entitled to the whole. It did not, therefore, 
admit a joint capture.] The army, certainly, claimed 
the whole; but Parliament did not so consider 
their claim, for it granted them only a portion. 
We do not object to the introduction of these me- 
morials into the case } but, unsupported by affida- 
vits, they are scarcely of the nature of legal evi- 
dence, and cannot enable the Court to put a con- 
struction upon an act of Parliament Upon the 
grant to the army it was natural and just that there 
might be a collateral expectation in the navy ; so 
they memorialized after the example of the army : 
but nothing arises from the acts of the parties 
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themselves, to show that there was a joint»interest Boon m tbk 
growing out or these operations. 



Judgment. 

Lord 5towe//.— The question is, whether a sum 
of 116,450/. granted by a vote of the House of 
Commons, and confirmed by act of Parliament, as 
a reward to the fleet under the command of Lord 
Ketth^ on the north coasts of Spain^ and after- 
wards on the south-west coasts of France^ is sub* 
ject to a deduction of 5 per cent^ claimed by Greeti" 
wich Hospital under and by vutue of a late act 
of Parliament*, which subjects " all grants what- 
soever** to such a deduction ? . 

This Court has found it necessary to restrict the 
generality of the terms, and to confine the words 
all grants to naval grants, that may be made to 
captors in such cases where a strict right of prize 
to the property taken does not arise under the 
original Prize act; and several such cases may 
happen, and remunerative grants be made upon 
them ; and consequently, in the judgment of this 
Court, subject to the deduction. This Court, so 
holding, has in consequence held, that grante made 
of property taken in conjunct expeditions were not 
subject to such a deduction, being not taken by a 
force simply and solely naval, but by the joint ac- 
quisition of a naval and military force acting to- 
gether, in what is termed a conjunct expedition. 

In the case of the property taken at Genoa t by 
such a mixed force, the Court held, that it was 



* 67 Geo. 3. c. 127. 

f Gefnoa and its dependencies. This case was decided, 
July 19tb, 1820. 



Masf 14tfa, 
1822. 
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Boorr nr tb« iiot properly a Dftval grant ; and that the fleet^s 
PiMUiMkMi. gii^j^ ^g^g j^^ subject to the deduction upon a 

Mi9 S4ih, claim made by the Hospital, after payment of it 
^^^ had been refused, and an attempt made here to 
enforce it. The present case originates differently ; 
for the money has 1>een actually paid . here by the 
agent, acting upon his opinion that it was legally 
due } but which opinion he changed upon finding 
that the Court had, in the case of Genoa^ held 
otherwise with regard to conjunct expeditions, in 
which judgment the Hospital had acquiesced, and 
by that acquiescence had confirmed it as the stand* 
ing doctrine of the Court, at least for the present. 
The agent and his employers, conceiving the pro* 
perty here in question to have been so taken, and 
for which the grants are remunerative insist upon 
the exclusion of the Hospital's title, and come here 
for a compulsory rending. An operation of re* 
funding is usually attended with difficulties, and, 
in this case, it is argued to be attended with diffi* 
culties respecting the jurisdiction. I do not feel 
it to be incumbent upon me to enter anxiously 
into that question : the opinion I mean to express 
upon the. case generally does not impose upon me 
the necessity. 

The property here which begets the present 
question is not the actual property taken, but it 
represents it. It is a sum voted by Parliament 
upon a valuation sent in by the Duke of WelUng* 
Urn of the stores, ammunition, and other efiects 
taken in the various battles fought, and places 
taken by his army, to the amount of nearly 
916,500/. Many of these were transactions in the 
interior of Portugal and £paiit, in which the ships 
under Lord Keith could have no more to do than 

19 
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the fleet under Sir James Saumarex in the Baltie ; Boonr » en 
many of them prior to the sailing of the detach- ^""*'°'^ 



ment from the fleet, and many of them entirely uiuf i«ii» 
in the interior oi those countries, in which the fleet ^^^* 
could have had no co-operation of any kind, phy- 
sical or moral, whatever* The applicatioB, there* 
for^ on the part of the fleet, seems to have been 
restricted to those transactions in whidi alone 
the fleet could be considered as comparative. The 
only possible cases are three : 1st, The combina- 
tion of Sir Home Popham with the Guerillas ; 2dly, 
The capture of SU Sebastian j Sdly, The siege of 
Bourdeaus* 

Now, it is argued, that these were co*operations 
liHat clearly compose a case of a conjunct expe» 
dition. Here his been, at those three times, im« 
portant auxiliary aid supplied, claimed, and ac- 
knowledged in more than one instance. This» 
however, may not be enough to form a conjutict 
expedition. It may be difficult, and perhaps pe- 
rilous to define it negatively and exclusively. It 
is more easy and safe to define it affirmatively, 
that ^atia clearly a conjunct expedition, which is 2^ is dearly 
directed by competent authority, combining toge- J^SIST^Irtddi 
ther the actions of two difierent species of force ^,^!^ ^ 
^r the attainment of some common specific pur* thority, com- 
pose. The Crown is, undoubtedly, the competent tiwactioSof 
authority in all cases, and it is the leading feature ^l^^s^^^ce 
of such a case ; but it may not, in all cases, be a ^*^!!"!^ 

^ . . ment or loine 

necessary antecedent ingredient; for if in a rei. ^J^;";;^^^^^^ 

mote pa^ of the globe, two commanders should 

unite their difierent species of force for the attaunk 

ment of an important object to the State, but for 

which it was impossible, on account of distance, 

to. obtain Its previous direction, yet if a service is 



fie purpose. 
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BoofT IK THs performed that received Its approbation, the Court 
PatiMspLA. would be inclined to hold that conjunction to be 
Uasf i4tb» lawfully and validly constituted ; if so, vriithin the 
^^^ range of an useful and approved discretion. 

Mere co-opera- The degrees of co-operation that are requisite 

i^^^i^ ^or such a purpose are less definable ; they may. 

coojunctioii. ^j^yy jjj number, and magnitude, and extent j .and 

it may be difficult to assign the point where the 
mere co-operation rises into absolute cooj unction; 
There may be much of the former that can hardly 
be characterised as the latter. In a large sense, 
the army, and navy are co-operating, throughout a 
whole war, in distressing the enemy viis etmodis;, 
sometimes in contact, and sometimes at a distance, 
and in total ignorance of each other's movements 
and purposes. . Many associations . may exist, and 
some co-operation given occasionally, yet no con- 
junct expedition. A squadron of armed ships may 
be employed to carry provisions and reinfbrceH> 
ments to an army acting on the. land, no doubt a 
very efficient contribution of assistance, ■ and this 
may have been directed by a competent authority; 
but nobody can suppose that such circumstances 
alone would constitute a conjunct expedition. 

Now, first, with respect to the co-operation with 
the Guerillas. I must observe, in the first place, 
that all the information we have upon the subject 
comes from the navy, the party interested. The 
army furnishes no lights upon this or any other 
parts of these subjects ; and the whole account 
given is, that a detachment of the fleet, commanded 
by Lord Keith^ then lying at Hamoaze, was direct- 
ed by the Admiralty acting under orders from the 
Secretary of State, Lord Batkurst. And these 
orders appear clearly to have related to the assist- ' 
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Itnde to be given to the Spanish Guerillas ill »ovtr tx tnk 
reducing a small French garfison upon the north ^""*'^^' 
coast of SpaiUy with a view of preventing Marmont mc» i4tii. 
calling them in to the reinforcement of his army^ 
opposed to the Duke of WelUngton^^ progress 
towards France. Now this was instrumentail and 
subsidiary to his movements, without doubt, but no 
junction with him, though subservient to his views^ 
and of which he was, therefore, most probably in- 
formed. But, secondly, it was no junction directly 
with him^ but with a force acting with sufficient 
independence to prevent their being considered as 
composing a direct part of his force. Part of the 
directions to Sir Home Popham is, to impress upon 
this volunteer force that a furtherance of the 
Duke's views. is paramount to all insulated service 
whatsoever : and the letter of the Under Secretary 
of the Foreign Office expresses a doubt, how far 
the Guerilla leaders could be induced. If the 
Guerilla leaders are not induced, then to do so and 
so } — ^and he is to impress upon the Guerillas the 
primaiy importance of such collateral services of 
themselves and the fleet. They were successfully 
and usefully performed, and they have not been 
overlooked. But, I tlunk, it would be a most 
violent strain to say, that they established a con- 
junct expedition with the army; indeed, it has 
been hardly argued to that extent, and certainly 
without impression. This is the conclusion of the 
year 1812. 

The greater reliance is had upon what took 
place at St Sebastian^ where the shipping acted in 
the siege and assault, in conjunction with the 
British force under Lord Lynedqch; and where a 
portion of the naval officers performed a very meri- 

£ 
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BooTT IV THK torious service. A single occasional service of that 



»KiN«uLA. j^-jjj^ however direct and meritorious, has never 
Mat/ Mth, been held to impress the character of a conjunct 
expedition. It is very proper that it should be duly 
considered, ais far as that service is concerned ; 
but it will not operate upon the nature of the ge<- 
neral course of these transactions. That Sir George 
CoUier^ who had been sent out witii additional 
ships, and the officers and men under his com- 
mand, performed tliat particular service in a way 
that entitles them to the gratitude of their country, 
there can be no doubt. But is that gratitude to 
be only shown by the acceptance of this service, as 
a service upon a conjunct expedition ? I have no 
doubt that if Sir George Collier had come there ac-* 
cidentally^ and not been compelled by his orders to 
quit that scene of action, that the same prompt 
exertion would have distinguished his conduct. 
These were the transactions of 1813. 

Admiral Penrose succeeded to the command, 
and, as might of course be expected, to all the 
public spirit and zeal which had marked his pre- 
decessor. One transaction peculiarly meritorious 
emblazons his peculiar triumphs ; but it is a service 
distinctly naval, — the clearing the Gironde of tlie 
enemy's ships, in order to facilitate the passage of 
the British army. If the fact be that a condem- 
nation has passed exclusively to the fleet, it would 
be a waste of time to labour the proof that this 
service did not convert its own character into that 
of a conjunct expedition. Thus ends the year 
1814. 

As little, I think, can be argued with effect upon 
the transaction dXBourdeatuv — the grave of French 
usurpation, but rendered so by the exertions of the 

19 
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British militaiy force, and likewise by the good Bmt » «« 
affections of the people of the place. Every thing ^"""^' 
requisite for the navy to do» was done, without. all Afoy i4cii, 
doubt ; but the great mass of agency and responsi* ^^^ 
bility was, both by the original destination of the 
king's government, and by the necessary course 
of events, resting elsewhere. The sphere of naval 
action was limited and auxiliary. If it is possible 
to consider this course of naval actions as employ* 
ment upon a conjunct expedition, I ask who is to be 
<»nsidered as the naval commander ? Lord Keit/h 
the commander of the channel fleet, was stationed 
in Hamoaze bay, or elsewhere in the channel, during 
the whole of those services — can he possibly be 
considered as the naval commander upon this ex- 
pedition ? ' I believe there would be great difficulty 
in discovering any such Expedition, where the 
commanders were not personally present, jointly 
concerting and jointly executing their measures. It 
would be a totally novel application of the tern]. 
If Lord Keith cannot be so considered, to whom 
is it to be transferred ? *— to the naval commatiders 
in succession — 1. Sir JS. Popham; 2. Sir G. Cottier; 
3. Admiral Penrose ? If so, here are three distinct 
expeditions in conjunction with the Duke of WeU 
Ungton^ with each of which the other two naval 
commanders had nothing to do, and with the parties 
in ignorance of the nature, of their employment 

Nothing can be clearer^ than that the army have 
not considered themselves as acting in a conjunct 
expedition upon any part of these transaction^, 
though the naval force executed some orders, dic« 
iated by the Duke of Wellington, or by the military 
commanders under Tiira. No mirid can reconcile 

E 2 
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BoOTT nr vn '. itself to the suppositioD, that such a memorial plead* 

PgwimuLA. ing the exclusive merits, and claims of the army, 

. May i4tii, \ witbout the slightest notice taken of the associated 

merits and claims, could have been presented, if 

any such conjunction had been known by them to 

' existr What is the constant practice in such cases ? 

' — that the commanders make a concurrent applica* 

fion, and pray an apportionment commensurate 

^ to their respective numbers : they finish by a con- 

junct application to the justice or benignity of 

the Crown. It is conducted with th^ most unre* 

served confidence and communication on both 

: sides. But here the three naval commanders do 

nothing in the way of urging their claims. 

On the part of Lord Keith^ the last person who 
could be charged with inattention to the claims of 
his gallant naval associates, he is totally quiescent ; 
till, upon information accidentally conveyed to 
him, he finds that a grant had been actually made 
by parliament to the army, on a proposition made 
by the King's government. He presents a me* 
morial on behalf of the ships employed, upon the 
service. Did it occur to the government itself 
that here had been a conjunct expedition? If 
there had been such, it could have been no secret 
to them, nor could it have escaped their recollec- 
tion, as it must have been formed under their 
authority and direction. But no such recollection 
occurs. A grant of remuneration for naval ser- 
vices of occasional co-operation is made ; but such 
a grant as never was seen in the case of a conjunct 
expedition — not a general grant, combining the 
two services -*- not proportioned, as prayed, ta the 
respective numbers in each ; but widely dif&rent. 
It is in two separate instruments, appropriating a 
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sum distinctly to each ; and in the descriptive Boon tk m 
language used by parliament, the part assigned to ""'"°'^^* 
the fleet, is described as naval prize ; and which J^oy i^tb, 

I J8SS 

they were content to accept as such. 

I will now, however^ suppose that all this has 
passed incorrectly ; that there has been a conjunct 
expedition, though nobody suspected it; and 
that the army, and the navy, and the King's go- 
vernment, and the parliament, and, if I may finish 
the climax very humbly, this Court, have all been in 
error: — what follows? That I can in this stage 
correct this error, and take upon myself to say, 
that because the grant ought to have been other- 
wise, I will act upon it as if it had ; — that is 
language much too high for me to use : I must' 
- take the grant as I find it, and apply it accord- 
ingly ; on the persuasion that it had been framed 
with all due consideration and knowledge, I can 
look no farther, nor pursue a private opinion of 
my own, if I entertained it. These grants being 
made upon views of the subject quite incompatible 
with the nature of i conjunct expedition, I must 
consider these views as definitive ; and conse- 
quently, that the claim made by the Hospital has 
been duly made, and rightly submitted to by the 
agent in the first instance ; and that the money so x 
paid ought not to be refunded. 



£ 3 
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Jtinellth» 
1822. 



MINERVA. Dale. 



Marinert T^HIS wos an appeal, in a case of mariner's wages, 
of a magistrate ffom an Older of a justice of the peace under 
59 0^^*^58, the 59 Geo. 3. c.58.,* promoted hj Henry Dale, 
^rasedwith master of the above-named ship, against James 

Higgins, late cook on board the same. 

The act on petition t stated, that in June 1820, 
the vessel, Mmen;^r, being at Portsmouth,BXkd bound 
on a voyage to Quebec, and from thence to any port 
in Great Britain at which she might be ordered to 
discharge her cargo, Higgins was hired by the 
master (^Dale), or his agent, as cook during the 
voyage, at the rate of 2L 5s. per month. That he 



* The 59 Geo.S. c.5S. is entitled, << An act for facilitating 
the recoTeiy of the wages of seamen in the merchant sendee**' 
It empowers magistrates on the complaint of seamen, to setfle 
disputes about wages not exceeding 202. ; and the decision of 
the justice or justices is to be final, unless an appeal td the 
Court f»f Admiralty is interposed by- either jMuty within seven 
days after the order is made. By <.2. notice, of appeal is to be 
given in writing within 48 hours after the order of the justice 
is made ; and a monition is to be taken out against the adverse 
party within SO days from the date of the said order ; and bail> 
in double the amount of wages claimed, is to be giyen. By 
s. 4*. seamen are not deprived of any other remedy to which 
they may resort; and by s.5. the provisions of the act do not 
extend to Scotland. 

t A question had been raised, in this case, as to which party 
should^r^^ give the act on petition. The appellant contended, 
that the party who supported the award, should first state the 
grounds on which he relied to establish his claim to it ; while, 
on the other hand, it was urged, that the gravamen of appeal 
should be set forth. — The Court directed the appellant to set 
forth his act on petition. 
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signed, by his mark, the usual contract^ and con« Memieta.* 
tinned in the service of the ship from the 12th 
June to 24th October following ; when, the voyage i82s. 
being completed, he was, with his own consent, 
discharged at Plymouth. That previous thereto, 
an account of wages and advances was made up 
by Dale between him and Higgins^ and the same 
was read over to and approved of by Higgins^ in 
the presence of the mate, and the sum of 4/. 4^. Qd*^ 
the balance thereof, was paid to him, and he gave 
a receipt for Ql. 18^., the full amount of his said 
wages. . That, notwithstanding the premises,, on 
the 4th December 1821, the said Z>. was summoned 
to appear before Sir Henry White^ one of the jus- 
tices of the peace for the borough of Portsmouth, 
to answer the complaint of H. for not paying him 
his wages ; when the said Sir JEf. fF* (notwithstand- 
ing the receipt was produced to, and admitted by 
£r.), did order that D. should pay unto H. the 
sum of 3L l6s. 3d. as the balance of his wages for 
the said voyage: whereupon the said D. duly 
appealed. The mariner, in his reply, positively 
denied the master's statement as to Uie account, 
or that any sum was ever paid to him as the 
balance of his wages ; or that he ever, to his know- 
ledge, put his mai*k to any receipt in full ; and 
i^Ueged, that at the arrival of the vessel at Ply^ 
mouth, he applied for the payment of wages then 
due to him ; when the master offered to pay him 
SI. as the balance, which he refused to accept : 
but at last, in order to get sufficient money to 
bring him to Portsmouth, and under a promise 
from the master that he would pay him the re- 
mainder, if the agent of the ship had not already 
pmd the difference to his wife (who was autho- 

E 4 
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MiHMMi rized to receive ]/• per monthi but which the 
~^~^ captain stopped), he took the 8/. } and by the di- 
i8»«. rections of the master, signed, as he verily believed^ 
a written memorandum, by making his cross there> 
to, to the effect that he had received the SI. only : 
that the paper was never read over to him, nor did 
he know the contents of it. 

For the appellant, J. Addams. — The award 
is contrary to the spirit and letter of the 59 Geo. S. 
c. 5%. The act of parliament confines the power 
of the magistrate to an immediate proceeding. 
It points out three periods of time * : -r— the 
entry of the vessel at the custom-house — the 
delivery of the cargo — the discharge of the sea- 

*- By «.l. — *' from and after August Ist, 1819, it shall be 
lawful for any seaman, mariner, or other person (except 
masters or apprentices), who shall have served on board any 
•hip or vessel trading from any port or place, or ports or places, 
in that part of the U. K. called Englandy to ports beyond the 
seas, or to any other port or place in 6. jB., by virtue or in. 
pursuance of any contract or engagement, in writing or not in 
writing, and whether the same be by parol, or by deed, under 
seal, or otherwise, in case the master or commander, or other 
person having or taking the charge of any such ship or vessel, 
a.fter tb^ expiration of two days from the time of entry of such 
ship or vessel at the custom-house, or from the delivery of her 
cargo, or from the time when such seaman or mariner, or other 
person (except as aforesaid), shall be discharged, which shall first 
hiqppen (unless an agreement shall have been made and entered 
Muto to the contrary, and in that case, after the expiration of the 
tim^ so stipulated or agreed for the payment of such wages as 
aforesaid), neglect or refuse to pay to any such seaman, mariner, 
or other person (except as aforesaid), bis or their wages, or any 
part thereof, to complain to apy justice or justices of the peace 
residing in or near to the place where such ship or vessel shall 
have .ended her voyage, or been cleared at the custom-house, 
or delivered her cargo, or to any justice or justices of the peace, 
residing in or near to the place where such master or comman* 
dcr, or other person having or taking the charge of any such 
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mao. And it empowers any seaman, in case the MiwtovA. 
master refuses : to pay him his wages, to complain ~ ~~ 
to any Justice of the peace , *' residing in or near isss 
to the place where the master shall then happen 
to be :'' the word <* then'' can only apply to 
where the captain is at the time of the discharge 
of the seaman. In this case the seaman was dis- 
charged at Fhfmouth^ in October 1890, and he 
first makes his complaint at Portsmouth^ in Decern* 
her 18S1. The magistrate had no ground for 
bis claim of jurisdiction* If he had jurisdiction 
fifteen months after the payment of the wages, 
at what period is it to cease ? But the receipt 
was a sufficient bar to any further claim, and it 
ought to have been so considered. 

LusfiingtoTif contrd.«-The act of parliament 
makes it imperative upon the magistrate to take 
cognizance of the mariner's complaint: the words 
are only so far limited that a mariner would not 
be justified in instituting proceedings when the 
master or owner were at a distance } but here the 
master was present, and the complaint was made 
as soon as he came :to the port where my party 
was living. The mariner gives his wife an autho- 
rity to receive from the ship-agent 1/. per month 
during the voyage ; arid the master, from the Gulf 
qf St hawrencej writes a letter directing this pay- 
ment to be stqpped : he alleges the misconduct of 
the amsn, but there is nothing of the kind proved. 

ship or vessel, or (in c^se of there being no master or commander, 
or odier person in charge of any such ship or vessel,) where any 
owner or owners thereof shall then happen to be ; and thereupon 
it shaM be lawful for any such justice, &c., upon such complaint 
made to them upon oath or formation, to issue a summons to 
such muster, &c« to appear before him, and to examine seaman 
and witnesses on oath." 
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MkKEEVA. The wages were fairly earned, and were not 

finally adjusted at Fhfmovih. It is sworn, that 

^23. ' the receipt produced to the magistrate was not 
staipped; but even if it were, this Court has 
pronounced for wages in opposition to such evi- 
dence* 

• Judgment. 

Lord StowelL — My mind is entirely made up 
with regard to the merits of this case. The de- 
cision of the magistrate was, I think, well founded ; 
and, I certainly shall sustain it. An objection was 
taken in ai'gument to a want of jurisdiction in 
the magistrate; and it was said, — that he did not 
proceed conformably to the provisions of the act 
of parliament. That objection, however, if it 
rightly exist, should have been taken at an earlier 
stage, by way of .protest, before the magistrate; 
and should not have been reserved for this late 
period of the cause. When the balance of ac- 
counts was produced, the mariner stated, that he 
did not know what advances had been made to 
his wife during the .voyage; which was neces- 
sary to be enquired into before he admitted the 
master's statement to be accurate. The master 
had deprived this poor woman qf her allowance, 
for no sufficient reason that the Court can discover, 
and the only ground alleged is, that the husband 
was a profligate fellow. The course of this man's 
proceeding seems to me by no means satisfactory : 
it was incumbent upon him, when before the ma- 
gistra.t^s, to have justified his conduct by proper 
e:yidencp; he might have produced witnesses in 
support of his statements ; but he does no such 
thing : he relied solely upon a stamped paper — 
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that is bi9 own admission ; and it is now aiworh Mivbbtju 
that^ when the paper was produced below, it was ~7 ~~ 
not stamped ; but whether it! . was or not» if the isss. 
instrumbnt were firaudulently. obtained* this Court a ncdpt, 
can regard it as no authority against tihe justice ^^^'^Z^^ 
of the case, I take the word of the magistrate ^^^^^^^ 
most entirely : he < states, that! the paper was not no authority in 
stamped when produced to him ; and he is sup- Adminity. 
ported in this position by the constable. I affirm 
the award, and with costs 



CASTILIA. Stewart. junesistb, 

1822. 

^HIS was a suit promoted by a mariner, late £j[*JJJ^^ ^ 
belonsinc: to the vessel CastUia^ for the balance ^^^ onbo«nd 

® ° ^ 1. - acolliery'<from 

of his wages m a voyage <* from Shields to London^ sidddsto Lon^ 
and back.^^-^The vessel, with a cargo of coals, ^"^^l^' 
arrived at the port of London on 17th December ^J^J^^^j 
1819 : soon afterwards the ioe began to collect in that he had not 
the river, so that on the 29th it became imprac- fdtnn orhb^' 
ticable to work the ship, and take out her cargo. ^|!^'^ung 
The ship's articles were signed, agreeably to the J^^^Si^Jj^Js. 
31 Geo. 3. c. 39. "" p«>vwions. 

For the mariner, PhiUmore. 
Ltishington, contr^. 

Judgment. 
Lord SUmeU. — This is an application to the 
Court by a mariner for wages earned, as he con* 
tends, agreeably to his contract. He was hired 
on the 3d December t819» and remained with the 
vessel to the 11th January in the following year, 
when he was compelled, as he says, with others of 
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June 95tb, 
1839. 



the crew*, lo quit the service of the ship, owing to 
a want of sufficient provisions. At the time he 
left the vessel, he had been on board twelve market- 
days from the period of the ship's arrival at her 
moorings in the port of London. 

Now if the averment of the mariner, as set forth 
in his act on petition, be true, it is a sufficient 
justification of his desertion ; for it is clearly the 
rule, both in the mercantile as well as in the naval 
service of Great Britain^ that the seamen must be 
found with provisions as long as they remain on 
board, and are willing to do their duty. Different 
customs have prevailed in different countries upon 
this point. It appears, from ancient authorities, 
when some maritime countries allowed a higher 
rate of wages to their mariners than this country, 
in those times, allowed, it was expected by the 
maritime law of such countries, that the seamen 
should find their own means of subsistence at thdr 
own expence, and mess together upon their own 
private contributions. 

There has been, in this case, a custom set up, 
on behalf of the mariner, that '* by the regulations 
of the port of London^ the crew of a collier is 
bound to remain by her but five market-days, to 
give time for the sale of the coals :" and it is ad- 
mitted by the owners, ^< that where seamen engage 
on board a vessel in the coal trade for the run, or 
voyage, to London only, there is a custom as to the 
time of their staying on board afler the mooring 
of the vessel, but that the same does not in 
any manner extend to seamen entering into con- 
tracts for a voyage to Lo7idon and back to the 
port from whence they sailed :" and they further 
pleadt ^< that by the uniform custom and practice of 
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the port of London, with respect to the coal tradej casquv 
all seamen entering into ship's articles, similar -^-;;^ 
to those bdfore the Court, are bound to continue * ^^^^ 
in the service of the ship until the delivery of her 
cargo, and the full completion of the voyage by 
return to the port of lading, and that, on no ac- 
count whatever, are they to be released and dis- 
charged from their contract, nor to be entitled to 
claim half wages, unless the ship alters her port of 
delivery.*' These averments give rise to an im- 
portant question, and I should be sorry to settle it 
upon the evidence which is adduced in the present 
case. The balance of testimony before the Court 
predominates against the custom asserted by the 
mariner ; and it seems a reasonable thing that a 
ship should have a fair time to look about her for 
the disposal of her cargo ; and if the mariners de- 
sert her without Jegal grounds, be there custom or 
not, they make themselves liable to punishment* 

The merits of the present question, however, may 
be decided on the want of provisions. This part of 
the case is sufSciently established. It is the burden , 
of the song in its commencement and in its con- 
clusion, and is throughout set forth in the pro- \ 
ceedings- It is said, on the par of the owners, 
that a considerable length of time elapsed before 
their agent could dispose of the cargo ; partly ow- 
ing to the ship being frozen up, and partly, without 
-doubt, to bis waiting for a better market; anxious 
as he would be to take advantage of the high price 
that the increased demand might be expected to 
create from the continuance of the frost. Both 
reasons probably acted on the broker ; for it is well 
known, that where there is a great distress for 
coals, ships are in the habit of waiting for an ad- 
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CastxUa. 

June 2Sth, 
1822, 



CASES DETERMINED IN 

vanced price ; a system which is much discounten- 
anced in the London trade. The parties on both 
sides began to be a little tired : the ca|)tain said 
there were great expencto incurred by the ship 
(and this was a very just observation ;) and it be- 
came doubtful whether the eventual return might 
coveJr t^em» isind indemnify his employers. A large 
fleet bf colliers it)ight come in and defeat the ek^ 
pect^tion of waiting. He proposes to the nien^ 
and the advice was proper enough, uiider these 
circumstances, to look out for some other employ- 
ment, and they quit the ship at his suggestion y 
but they quitted it unsuccessfully. They again 
returned on board, and they continue with the 
ship until the provisions are stopped. This is then 
the real qu^tion in the cause, and the Court must 
be guided by the pifedomtnanee of -evidence which, 
in this part of the case, is in favour of the mariner's 
claim. It is credible in itself and consistent with 
probability. The men had no breakfast, and there 
was the same prospect with regard to dinner. I 
lEun therefore of opinion, that. the departure of the 
«eaman was justified, and that he is entitled to 
his wages, with the costs of this suit. 



jwysth, KAMMERHEVIE ROSENKRANTS. Morck. 

1822. 

A bottomry O^ behalf of the holders of a bottomry bond, the 

^^S^fto Court was moved (upon affidavit, with a sche- 

^Im^^^ dule of the wages due to the crew, and with the 

tiie proceeds ot 

the shipi to secure the rciinburseiDent of his advances to the crew.],' 
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consent of the master, and a certificate of the Kammkbrbvie 
Swedish Consul annexed,) to permit the bond Q^'^'^*^'^ 
holders to pay the wages of the crew, in order to My 9cb, 
save the expence arising^ £^om their detention on 
board, and to decree that they should bereimbursed 
their advances out of the proceeds of the ship, prior 
to the satisfaction of any other claim thereon. 

Decreed. 



WOODBRIDGE. Munnings. jii/yssd. 

1882. 

T^ HIS was an appeal from^he Instance Court of si»w Aboution 
Vice- Admiralty, at the Isk of France^ to re- from the Maa- 
verse the sentence, so far as the Court had refused "^J^^i^ 
giving costs and damages to the claimant, upon ^g|^^ 
a decree of restitution of his ship. sustwned. 

The ^ooe/m(^e arrived at the Mauntius in the fiimedwHh 
month of January 1819 ; and was seized by Cap. S^SL^J^ai, 
tain Purvis^ of H. M. S. Magicierme^ upon infor- *» «*» «' 
mation that eight blacks, who had been taken 
into the emplo3rment of the ship at Madagascar^ 
were slaves. Proceedings were originally instituted 
against the ship and cargo; but the libel was after- 
wards amended, and the cargo was released.* 



* The libel was framed upon the 46 6eo.S. c. 52* and 47 Gm.8. 
zeu. 1. c 36. The Sfito. 4. c. 17* enactfl, that dealing in 
slaves on the high seas shall be deemed piracy. But the laws 
relating to the abolition of the slave-trade are amended and con- 
solidated by 5 Geo. 4. c. US. 
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WeoBimiDd^ UpoD the case being opened,' the Court ob-> 
/~7~ served : — The only question is, whether these 
i8i«. ' eight persons were on board in apparent contra* 
vention of the law : they were not so in real^ as 
far as the opinion of the Judge of the Vice- Ad- 
miralty Court goes ; because he has restored the 
ship. Unless the master of this vessel took the 
best steps to clear away all appearance of suspicion 
and jealousy, he could not expect Captain Purvis 
to release her upon his own responsibility. He 
ought to have had a proper register, and proper 
documents properly authenticated, to show the cha- 
racter of these individuals. Instead of this, some of 
his papers are antedated, and his original log is lost. 
For the respondent, the King^s Advocate and 
Bumahy. — ^The substantial history of this case 
must be taken from Alford, the chief mate of the 
JFoodbridge. There is no imputation upon his evi- 
dence : it may be unpopular, but if it is not to be 
received and respected, how are the facts to be 
reached ? If Captain Purvis has, in the exercise of 
a fair power, not abused his privilege of search and 
inquiry, this Court will not visit' him with the penal 
and vindictive consequencesprayed by the claimant; 
for these cases are put upon the footing of revenue 
cases : and where it is stated on the record, that 
there was a just cause of seizure, the owner has no 
claim to costs and damages. 46 Geo. 3. c.5S. ^.18. 
For the appellants, Lushington and Dodson 
argued upon the difSculty of obtaining regular 
clearances and ship's papers at the port^of T^^o- 
Ume^ where the eight blacks were embarked ; and 
uppn the improbability that the Captain, for so 
small a number, would subject his ship and him- 
self to all the penalties inflicted upon a slave-trader. 
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The men were taken on board from necessity ; for woodimdoh. 
there had been so much sickness among the crew . ^^ ^^ 
of his vessel, that the number was reduced from 1622. 
61 to 10 men, and these extra hands were taken on 
board as sailors, with an obligation upon the master 
to return them to their own port. These men were 
woolly-headed blacks j and they were employed 
and used in the same manner as Lascars. [[Courts 
Lobars and Chinese on board do not excite any 
suspicion ; for slavery does not exist among them.]] 
Whatever grounds there might be for the first 
seizure/ nothing occurred to make the second jus- 
tifiable } an^ if Captain Purvis had entertained any 
doubts upon the accuracy of the papers, and the 
statement of the master, he might in the interme-^ 
diate time have sent to Madagascar for inform- 
ation. 

Judgment. 

Lord StowelL — - 1 have already had occasion to 
observe, that in this case, there is no other question 
but the single question whether eight persons, who 
were on board this ship on contract with some 
person, were there in such a capacity of slaves as 
would constitute the ofience prohibited by the 
Statute ; or at least justify the seizure and detent 
tion of the ship for inquiry, though the case might 
turn out fevourably, upon the inquiry instituted by , 
the naval officer who seized, and applied to the 
CJourt for the use of its jurisdiction in prosecut- 
ing it. 

Here is no question respecting the property of 
the ship or cai'go, such as often leads to long and 
laborious inquiries 7-^ no question respecting des- 
tination -i- none respecting contraband, unless these 
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eight men may be considered as falling under that 
ggj description; — in short, here is nothing but tfie 
ussL ' simple issue whether these eight persons were on 
l^oard as slaves. And what it is that could have 
led to the accumulation of such an enormous mass 
of papers, no reasonable man could have antici- 
pated by any reas<mable conjecture ; -^ a mass, too, 
in a very large proportion of it, uttwly insignifr- 
BfipreiKii^ie «ii2it and irrelevant. The learned person who 
tte^duT ^ presided in that Court, and who knows, from expe- 
prooMdiiigs. rieuce in judictal habits, the proper extent to 

which such an inquiry should reach, must have 
seen, with great dissatis&ction, the proceedu^ 
loaded in such a reprehensible manner, and swell«> 
ing out to a compass much better caU^ulated to 
fUA the purses of the practiser«» than to furnish the 
proper information for the Court ; — examinations 
taken before the civil magistrates intruded at 
length into the Admiralty proceedings ;—- libel 
upon libel given in — every minute proceeding 
stated with formal prolixity } not even excluding 
the instruments of retainer to the sevecal proc- 
tors—repeated examinations of the same witnesses, 
upon the same interrogatories — long protests fol* 
lowed by long affidavits stating the same facts, and 
proving nothing but the irritation of the parties**^ 
all the passages of private intercourse between 
them introduced} — in short, without describing 
particulars, every method resorted to, not exclude* 
ing language grossly disrespectful to the Judge, bv 
which the real merits of the case could be over* 
whelmed and buried in a &rrago of impertinent 
and irrelevant matter, evincing only the intention 
of those who conducted it to benefit themselves. 
To tlie parties the effect has been lamentable. 
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not oply in the immediate expense of such un- Woodb&umx, 
necessary proceedings* but in the detention of a ^^ ^^ 
valuable ship nearly two years, though a single isss. * 
month might have sufficed for producing a con- 
clusion that might have been deemed satisfactory 
enough. With respect to the cargo there was no 
question at all ; but it has had its share of the mis^ 
fbrtune, having somehow or other crept into a 
libel, and not being released till some months after 
the seizure. Who is to answer for all this? 
before I determine that point, I will recapitulate 
the facts of the case. 

This was the seizure of a British ship by an 
officer of the royal navy, who, in ths^ capacity, 
wa? specially authorized to make seizures of a 
similar description. It was the seizure of a ship 
hairing on board persons supposed to be daves, or 
dealt with as such. It appears that Mr. Murmings, 
the captajji and owner of this merehant^vessel, 
being desirous to avail himself of the premium 
oflfered to all persons importing asses or mules into 
the Mauritius^ went thence to the port of Muscat 
in the Red Sea^ where he took on board a cargo 
of those awmals, and set sail on his return. In the 
eounie of his voyage he was compelled to put into 
Madagascar. There the vessel was found to be 
not navigable with the hands she had on board, 
l^er crew having been reduced by sickness. Cap- 
tain Mtmmngs thereupon consulted the masters of 
two other merchantmen then lying at Tamat(wiep 
who were unable to afford him the assistance he 
required^ but recommended him to apply to the 
Sultan of Tamatavie ; and the result of this appli- 
catton was that eight men were sent on board the 
Wwdbridge. How or in whftt manner they were 
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WooDBUDoi. procured does not appear j but there certainly was 

no contract with them for wages, or otherwise, on 

"^K"** the pai t of Captain Murmings. With these persons 
on board, the vessel sailed for Calcutta^ whence she 
proceeded, with a cargo, to the Mauritius^ and 
was there seized by Captain Purvis^ for a supposed 
violation of the Abolition Laws. 

These facts bring before me a case, which it is 
impossible for this Court to see without feeling, and 
expressing, great concern and dissatisfaction. Here 
are large positive expenses incurred on both sides; 
and a much greater consequential loss of property : 
occasioned in such a way as to disable this Court 
from finding any adequate remedy. It is a duty, 
very painful in the discharge, to wade through 
such a mass of matter, without a prospect of being 
able to extricate the parties from the state of in- 
convenience into which they have been dragged 
by some unaccountable acts of negligence, by 
improper indulgence of passion and ill humour, 
and by the unfortunate advice to which they have 
submitted. ^ • 

Here is a very simple issue of fact, whether 
these eight persons were aboard this ship in such 
a capacity of slaves as constituted the offence 
against the Statute cited in the second article of 
the libeL This Statute enacts, that '^ all manner 
of dealing and trading in the purchase, sale, barter, 
or transfer of slaves, or persons intended to be 

• 

sold, transferred, used or dealt with as slaves, that 
may be practised or carried on, in^ at, to, or from' 
any part of the coast or countries of Africa, shall' 
be utterly abolished, prohibited, and declared to* 
be unlawful; and also that all manner of dealing, 
either by way of purchase, sale, barter, or trammer. 
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or by means of any other contract or agreement Woomiudos. 
whatsoever, relating to any slaves, or to any persons 
intended to be dealt with as slaves, for the purpose i8S2. ' 
of such slaves or persons being removed or trans- 
ported either immediately or by trans-shipment at 
sea, or otherwise, is in like manner utterly abolished 
and declared to be unlawful/' • 

It is impossible not to see, that these are terms 
of great extent of possible application, and such as 
would require from any Court, a very deliberate 
and inquisitive attention to any case of fact that 
appeared to approach the limits within which the 
penalties were to be let loose upon the offender. 
They were devised by the Legislature, engaged at 
that time (as it has been since) t in the ardent 
pursuit of an effective cure for an evil which is 
considered as of great magnitude, and conquerable 
only by a most vigilant and searching police^ look- 
ing on all sides, and into every artifice, by which 
the mischief complained of might seek to elude 
the prohibitions of the law. Nothing short of 
strong constructions of strong enactments could 
atnswer the expected purpose. All the avenues to 
fraud were to be shut up, even though immediate 
fraud might not be intended in the particular case. 
In short, a jealous and inquisitive guard was to be 
maintained against the possibilities of evil. 

Upon the ship's arrival at the Mauritius, with 
eight persons on board bearing the appearance of 
slaves. Captain Purvis seized her. This was on 
the 27th ofJanuart/ 1819* It is admitted that he 
was perfectly right in that act, and that he would 
have deserted his duty if he had not done so. 



* 47 Geo.S. iess. 1. e, 36. f See 5 Geo. 4e. c. 113. 
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wooDVBioGx. Why he did not proceed at that time is quite un- 
"~ — : — accounted for. He had nothing to do but to iqp- 

•/ai/y fiSdy 1 -r^ n * • • -mir Tk/r 

i82«. ply to the Court for its monition to Mr. Mwn^ 
fUngs to produce his papers and witnesses to be 
examined; The Court must have granted that 
monition, and would have enf(»rced it} though 
Mr. Munmngs does not seem to have had an ade* 
quate idea of the authority either of the seizing 
o£Scer or of the Court. £nough would then have 
appeared to raise the question of law on wliich the 
Court had to decide j whether these persons were 
there in the capacity of slaves^ so as to subject die 
captain and owner of the ship and of these ifeves 
to the penalties of the act. The wh(de matter 
would have passed without any of those prelimi^ 
nary proceedings which afterwards served only to 
waste useful time, and to produce useless irritation^ 
Upon the inspection of these papers^ and upon 
taking the story of these persons themselves^ the 
whole case would have been before the Courts with 
the exception of that small, though material^ part 
afterwards added by Aybrd ; and there was aa 
opportunity of examining him \ for I presume he 
was upon the island, and might have been com- 
pelled to submit $ or further proof might have been 
ordered, to elucidate what was left obscure in the 
account given by these eight persons. But it is 
said, Why examine them ? As far as I see in 
the case, the whole of the material facts is con- 
tamed in their account, and AJfwd^%^ and in the 
documents. As to the three other witnesses^ they 
say nothing material. Most of the remaining facU 
are undisputed ~- such as that the ship came into 
Madagascar with a distressed crew, and engaged 
fresh hands there. These things might have been 
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better evidenced at Madagascar ; for Jean Renii Wmdbmmb. 
the person called Sultan of TamataviCf be his cha» ^^ 

racter and nation what it may, appears from the i»ss> ' 
certificate exhibited, to be competently practised 
in forms, and to have been capable enough of gir- 
ing such certificates as Mr. Munnings might have 
wished to carry for his own security against any 
misapprehension. Indeed it is as regular a paper as 
could have come from a British consul j and as this 
was an ordinary traffic, there can be little doubt of 
his competency to transact it, so far as might be ne* 
cessary for the safety of those who dealt with him* 
Now what would have appeared if Captain Purvh 
had proceeded in the first instance ? These &cts 
*— that the men in question were sent on board 
without any contract of their own for wages, or 
for any thing else } and, indeed, without any consent 
on their own part. They came in ignorance, and 
under &lse representations given, and without any 
assurance which they could rely on that th^ were 
ever to be brought back to Madagascar^ or what 
was to become of them. Upon the papers And 
their evidence, it would have appeared that they 
were made free, and received manumission from 
Captain Munnings on the voyage ; thereby adsMt- 
ting on his part most decidedly, that they came 
on board not in a state of freedom, and like- 
wise, that being not in a state of freedom, they 
must have been the daves of Mr. Munnings; for 
otherwise how could ke have the power of manu- 
mitting them ? Nobody but their owner could do 
that What circumstances could carry them nearer SJI^^^tS^- 
to the condition of slaves than these, — when they ^^f 
entered the ship without their consait, to be obliged 
to give their labour without any pay, and without 
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WOODIBUMW. 



any certainty about their future destination ? It 
is impossible for a man to describe a more servile 
state than such circumstances as these compos* 
It Alford^s evidence had been called in (to whose 
testimony I see no objection), it would have i^« 
peared that these certi^cates and entries had been 
prepared with dates that did not belong to them, 
but \Fere better accommodated to the safety of the 
transaction. What was there to be opposed to 
this? Why, first, that they were to work only as 
sailors, and did only so work. Surely they were 
pot the less slaves on that account, if they were 
slaves at all. A slave may work like a sailor, as 
well as in any other capacity implying manual. la« 
hour. Men do not take slaves to sit with their hands 
before them, doing nothing, but to be profitable 
by their labour, one way or other, by land or water, 
indifferently* Next it is said that they were treat* 
ed as Lascars^ in food, clothing, and employment. 
What, does that prove ? These men could not be 
starved, nor kept, I apprehend, cheaper ths^n 
Lascars. Lascars are not over voluptuous feeders 
on board a ship. As to clothing, hardly less could 
be afforded for the sake of mere decency ; and the 
employment must of necessity be the same. But 
they were permitted to go ashore ! And so, I 
imagine, slaves would occasionally be, especially 
in a country where they were totally ignorant of 
the language, and therefore not very likely to es- 
cape. But, I repeat, that so long as these men 
continued to be obliged to give their labour with- 
out any consent of theirs, so long they coqtinued 
slaves, if slaves they came on board. Again, it is 
said that at Calcutta there is a strict police, and 
i^e n^atter must baye been strictly examined there. 
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How so ? Supposing the general police to be strict, woomEnMss. 

it does not appear that there was any examination 

of these men j. there is no copy of any proceeding ^^l^ 
of any Court, or under any authority. Nothing 
appears but the mere fact that the ship escaped 
there, as she did afterwards at the Mauritius. It 
was after leaving Calcutta that Alford acquired his 
information, which' was not till then possessed. 
' . Supposing, as the fact was, that AybrcPs testi- 
mony was not in Captain Purvises possession on the 
27th of January^ still there was quite enough to 
bring the question of law before the Court, whe« 
ther the taking these persons on board, though 
under the plea of an existing necessity, and for 
the sole purpose of navigating the ship, did not 
bring Captain Mwimi^tf% transaction within the 
terms of the penal prohibition, under . the strict 
construction which seems expected to be applied 
to this class of statutes. .• Why Captain Purvis re- 
leased the ship on the 27th of Jamwry^ I am quite 
at a loss to conceive. In all probability, as .far as I 
can collect from the terms of the learned Judge's 
sentence, Ai^ judgment upon the matter of restitu- 
tion would have been the same, but with an in- 
demnity to Captain Purvis for the expenses of the 
pro<;eeding; for to that he would clearly have Asdioris 
been entitled, as nothing vexatious could be oh- ^^JJ^^. 
jected against him. In all probability the pro- ^^^^^^ 
ceedings which led to the conclusion would have nothing vez- 
had , a speedy termination, and no following mis- objected!ifaiiMi 
chief imputable to any body. But at the distance ^'^ 
of five weeks, on the 5th of March^ upon the re- 
inforcement of the evidence by AlfbrcP% testimony 
(how obtained does not appear, but nothing that 
does appear at all dishonours it), Captain Purvis 
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makes a fresh attack, and seizes the ship again. 
Then comes the tug of war. Mr. Mumtmgs, who 
thought he had passed the ordeal, is again put 
upon his defence. Such a circumstance might 
perhaps have excited the resentment of a man lesa 
irritable than he appears to be* Warm hostilities 
ensue, stimulated by the advisers on whom I have 
already observed. The whoie business is involved 
in a long and acrimonious contest, enveloped in 
obscurity, loaded with a voluminous mass a£ irre* 
leVant matter, in which the real merits of the case 
are buried, and every thing seems given up to 
passion and diu^gard <^ all the interests that 
ought to have been attended to by the parties and 
their agents. Ship and cargo seem hardly to be 
tiiought of amidst all this ttaneceisary bustle about 
the law proceedings. 

At <^e same dme that I say this second seizure 
led to calanutotts results, I do not mean to say 
likewise that it was a step which Captain JPurvh 
was debarred from taking by any thing he had 
done before in abandoning the secure. He might 
have further ground of suspicion ; and «ven if he 
had not, he might, upon a careful reconsideration 
of all circumstances, think that he had acted too 
hastily both for his duty and his interest, and that 
it behoved him to look fluther into the inquiry 
than he had done. It cannot be alleged that he 
is legally to be treated as a wrong doer in apply- 
ing to the Court for that intent Witnesses are 
then examined. The Court proceeding to sentence 
on the 22d of Ma^^ restores the ship, leaving each 
paity to pay his c/wn costs ; and I cannot say that 
I am inclined to disturb that sentence ; because I 
think that errors had found their way into the 

19 
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eondect of both parties^ thdu^ nbt in equal de«t v^coamaDam 
gree^ The cargo had been libelled against very 
improjperly. It was not subject to any fbrfbiture isst. 
under the statute. This error was ^ecially oor^ 
rected by a iresh libel, but Hot without an addi<» 
tion q€ fresh expense ; and the ourgo was left to 
the resumption o£ the owner m^henever he thought 
fit to take it. Why he did not resume it is quite 
inexplicabli^ He had nothing to do but to claim 
itf which it was his duty to do# and it would in* 
stantly have been redelivered to him by the Court. 
Captain Munning^ must fettle tliat account with 
himteli^ ^blr ^ere he has nobody else to comi' 
plain of» 

I shall net enter into the inatter of a petitloh 
by Mr. Munmngs^ wbidi the Judge disposed tdi 
with a condemnation in costs. I am not sttre that 
it is included in any part of the present a^ppeal^ 
which seems to be an appetd fit>iA the ultimate 
sentence of restitution without costs or damages on 
either side.* From that tenteiiae both parties 

^^feAROSSA. tuPPER. ^s^ 

This was an appei^ from the Vice-Admiralty Court at Cottoaad 
Antigua. The vessel had been seized^ and proceeded against j^SS? toT" 
on a charge of tolitraband traditig : the Judge decreed resti« leiitence of 
ttttbm CO ibb owAOM^ ttid d«$ilfti^ oeHiQ^g) that th^re #«» '^'^^^b^hM 
any probable ground of seizure; but refused to condeina the been <«fiopro- 
seizors in costs and damages : on this ground the af^ieal ww haUegrmitd rf 
prosecuted. No appearance having been given for die seizors ^ 
to the Inhibition ; the libel of appeal, which was quite in com- 
mon fonO) was admitted in pa^tk. 

Adams now moved for a reversal of the iseatenoe mitar m 
r«ga«ds Ike costs «nd^btttiages wfaicb the wwnm hlid irtswvdd* 
An excai|Nition from costs aad Aualiges tould only ^loiw firMn 
some probable cause of seisui^^ and, m this caae, tbeit was 
none whatever. 

The 
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WooDBMDoi.' apjpealed; and, as far as appears, both with a 
sincere desire of prosecuting their appeals. It un- 
less, happily turns out that the ship was detained until 
February 1821, lying unemployed, and conse- 
quently in a state of increasing deterioration ; cer- 
tainly to , the great loss of the proprietor, but to 
which many causes have contributed, some of ac- 
cident, some of unavoidable necessity, and some, 
I must say, of extraordinary inattention in the 
party or his agents. I can have no doubt of this, 
that the party might have had immediate restitu- 
No principle is ^^^ ^^ ^is ship, pendiujg both appeals, upon appli- 
SiTiSwe ^^^ cation to the Court, and offering bail, for other- 
coiirta than wise. Undoubtedly, he could not ; because no prin- 
is aiMi^Mi, ciple is better established in these Courts, than that 
^eS^^I^^ where there is an appeal, the property in question 
be withdrawn cauuot be Withdrawn but upon security given for 

but upon tecu- * •' ^ 

ritjgiyen ^ thc value. 

"^"^ It is first said that the bail demanded was exces- 

sive. That cannot be \ for it was exactly the ap- 
praised value, 10,000/« Then it is said that Mvn- 
nings had not credit there. Taking that to be the 
fact, which I should not otherwise have presumed 
from the value of his cargo, and the apparent extent 
of his means, I have only to observe, that that is his 
own misfortune ; and that other men are not to 
lose their legal rights on that account Men who 
engage in remote speculations have to encounter 
that among other inconveniences ; for such per- 

The King's Advocate stated, that no damages were set forth 
in the appellant's claim. . 

. Cmtrt. -r- The cause of seizure was by no means sufficient to 
justify such an act. The Registrar and merchants will appre- 
ciate the costs and damages which, certainly, have occurred. 
I condemn the seisEors in their amount. 
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sons certainly do not navigate upon smooth seas. Wooobeidgs. 
But then it is said, that though his counsel admit, 
as they must do, that bail may be demanded, and 1823. 
must be given, in the case of a real bond Me ap- ^ must be i 

it» f» t < giTen in the 

peal, yet this was a frivolous and insincere one. case of a red 
Now it never can be maintained that it was insin- peia.'^A^p- 
cere, merely because it was afterwards withdrawn JSiilSS"' 
upon the advice of more approved judgments than |°^^^"^ 
the party had before resorted to. He was pru- aAo-warde 
dently ' advised not to continue a contest with so dmwn. ^"^ ' 
determined an opponent \ but the counsel estimate 
the real merits of the question very differently from 
what I do, when they represent this question as 
one that was placed out of all doubt, and could 
not be seriously contested. For I must say, that, 
looking at the terms of the statute, and recollect- 
ing the sort of construction which is required to be 
applied to them, I should have thought that this 
question, if it had come originally before me, im- 
posed upon me the duty of giving it a very gi*ave 
and deliberate consideration. I do not say that I 
might not have ultimately acquiesced in the same 
conclusion, for I do not mean to impugn the Judge's 
sentence ; but^ weighing the facts of this case, and 
attending to the principle which I have stated, that 
though the intention of Captain Munnings might 
be perfectly innocent, yet the transaction was one 
which, being permitted^ might open a door to trans- 
actions of a different nature, I might have hesi- 
tated before I ventured to unlock that door. It is 
admitted that the case was most highly proper to 
be brought before the first Court > and that the 
party was not perfectly justified in reserving to 
himself the right of resorting to a second opinion, 
can:be doubted by none^ who have attended either 
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wooDBUMx. to the case itself, or to the terms in which the first 

' opinion was ddivered* 

1689. When the apped of the seizor was not^d to 

b# withdrawn, the Judge expressed his surprise 
that the oai^ was still there, at ibe time ^at be 
gave his direotions about the prosecution of die 
claioMuit^a appeaL It turns out that bodi the 
parties princip^ had l)€|en long absent, the seizor 
eidled away by the necessities of pubUo 4uty, and 
the claimant by some iiresistible private business of 
own. But he ought certainly \o have 1^ primer 
and proper authorities with agents, if he 
could bav« found any wbo would have paid atten- 
tion to his interests as well as to their own. It is 
said A»t he could give no positive directions, 
because he could not anticipate the desertion of 
the seizor^s appeaL What he could do he shoi)|d 
have done. He should have left specific dii^« 
tions fer such possible cases as might be foreseen^ 
if he withdrew hims^ from the scene of actioo. 
Nothing seems to have be^i provided or done by 
A% agents. Even pn the day of Idal he had 
been compelled to find the law and the Ic^^ for 
himself J for I infer fi*om 1^ salience, that he had 
been compelled to put himself intp the unjGortunate 
situation of being his own lawyer, and pleading his 
own cause. It travels up here at last, loaded with 
«i enormous expense and loss, which this Court 
cannot contemplate without horror and concern, 
and cei'tainly the more of both, because it has ail 
been most unnecessarily produced, and the matter 
is now placed beyond the reach of any redrew 
whifih this Court can administer. 

The ship was most rightly seized in the execu- 
tion of those laws, which the Legislature has pro- 
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vided for the suppressum of flUvery. There is ao WoMMOMa. 
doubt but that such laws must {produce occasioBb ^^ 

all J enormous losses of private property, to be de*» isss. 
fended cmly by.the very beaeidal purpose they are 
intended to effect. It must happen, that in remote 
parts of the world, Vhere the execution of such laws 
naturally commences, there must be some improfier 
seizures, and sometimes, I may say, improper ad« 
judications ^^ want of credit in the distant setde* 
mevts whither the parties are canried, or wheise 
they are found -*^ want of confidence in the agents 
whom, though total strangers, they are obliged to 
em{doy -^ appeals to be prosecuted at a great dis-t 
tance of time and place. These are wHa gen&i 
rally, and I presume, unavoidably incident to the 
system ; and the zeal and aouteness ^f those who 
ksffe attended to tUs great subject, aided by the 
sane qualities on the part of the Government and 
the Legislature, have not been able to provide a 
better system* 

On weighing the pretensions of the two panties, 
I must aVbw Captain Funis the credit of having 
done nothing wrcmg eaieept the non^proseoutkm 
of the inquiry upon the first seieuie : la which he 
has suffered very severely by not being allowed 
his costs in the first instance. I say severely, be* 
cause it is evident from the proceedings with which 
this cause has been loaded^ that those expenses 
must have been inordinately oppressive. Nothing 
that follows, on his part, is taxable with blame. 
He had a right to demaiui and compel the pro- 
duction of papers and of witnesses ; he had a right 
to appeal, and a sufficient ground for appeal ; he 
had a right to demand bail upon that appeal, and 
to detain the ship if bail was not given ; and he 
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wooDBBiMB. had a right to give up his appeal, upon the opinion 
g^ of his European lawyers, without subjecting it to 
188S. the imputation of being frivolous and insincere. 
On the part of Mr. Munnings, I see much of that 
sort and degree of passion which is apt to lead a 
man up to the very confines of irregularity of con- 
duct. He hesitates about the delivery of his 
papers, and expresses that hesitation in improper 
terms. His papers are polluted by very oflensive 
terms, trenching, certainly, upon that decent respect 
which is due to a Court of Justice, and clearly 
attributive either to himself or his agent : add to 
this, his entire inattention to the ship after she is 
restored, and his quitting the place without leaving 
instructions with his agents, from which all these 
heavy losses have accrued to himself. 

Upon the whole, I shall not disturb the sentence 
by which Captain Purvis was left to pay his own 
costs in the Court below, nor shall I give him the 
whole costs of the appeal ; but I am disposed to 
allow a particular sum nomine e^rpen^orum; what its 
amount may be I shall leave to future inquiry and 
consideration with the Registrar, who will signify 
it in due time to the parties. . ^ 

The Court pronounced against the appeal, and 
condemned the Appellant in the sum of 130^ no* 
mine eapensarum. 
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PARTRIDGE. Betham. jufysstb, 

1883. 

nPHIS was a cause of possession civil and maritime, i" • dispute 

•*• « - -t % 1 between the 

promoted by Henry Blanshard. the sole owner ongiiiai ownei' 
of the above ship, against Robert Baxter and Sie*puroh««r, 
others, the asserted proprietors. It appeared SST™^^ 
that this ship, at the time she left England in abrowi, pos. 
1820, on a voyage to the East Indies, was, with uponbau. 
her stores, worth about 10,000/. ; and that having 
suffered some inconsiderable damage, by striking 
upon a shoal in the bay of Bengal, upon her 
return voyage, put into Bengal to repair ; when 
the Captain, ** without any authority whatever, 
either express or implied, and without any legal 
survey or condemnation of the ship, and without 
any cause or necessity, sold her to Baxter S^ Co. 
for 2050/. sterling." ♦ 



"* In an affidavit made on the 2Sd of June lS23f in this cause, Rule mR fo^ a 
by Mr. ChaifieldfMr.BlansharcTs Solicitor^ the following circum- prohibition to 
Stances were set forth : — That in Michaelmas term, 1822, Baxter Coun of Ad- 
obtained a role in the Court of K. B.to show cause why a writ miralty from 
of prohibition should not issue to restrain the Admiralty Court ^^^^^^ 
from further proceedings in this cause ; and upon BlanshariTB sion, discharg- 
appearing to oppose the rule, an agreement in writing was made ^' 
for the parties, that an action in trover should be brought in 
the Court of K. B. to try their respective rights. On January 
7th, 1823, the cause was tried by a special jury before Abbott 
C. J«> when the plaintiff, Baxter, was nonsuited upon the merits; 
the plaintiff's own witnesses negativing the necessity of the 
sale, and also proving, that after the ship was repaired she went 
to China with a cargo, and upon her return came to England 
with Baxter and his family on bbard. Evidence was then 
offered to show that Blanshard had confirmed the sale ; when 
Abbott C. J. in addressing the jury, said, " The single question 

G 
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Partridgk. Upon the arrival of the ship in England^ a war- 
~^7 sstiT" ^^^^ ^^ arrest issued against her on the 19th July 
1822. ' 1822, at the petition of the original owner* ; and 
on the 25th of the same month, Jenner^ on behalf 
of Mr. Baxter^ moved the Court to decree the ship 
to be released, upon bail being given to answer 
,the action of the other party. Lushington ob- 
jected to this prayer : he said, that Mr. Blanshard 
was ready to take possession of the ship, and to 
give bail to the other parties to answer their in- 
* terests, and in a sufficient sum to cover the freight 
or earnings of the ship while in his (^BlansharcCs) 
possession, provided this Court should hereafter 
pronounce for the opposite interest. The Peggy^ 
FiNLAY, 4 Rob. 304. t This proposal was agreed 
to \ and the Court decreed Blanshard to have the 
vessel on bail; to account for the intermediate 
earnings, and to return the vessel into the hands 
of the present owners, if the Court should ulti- 
mately adjudge the possession to them, — Bail 
was accordingly given in the sum of 3000/. ; and, 
on the 15th April 1823, Lushington moved the 
Court to dismiss the bail ; and to decree the bonds 
to be cancelled, in pursuance of an agreement 
entered into between the litigant parties, ** that 
the bonds given in the High Court of Admiralty 
for the ship and freight should be ^iven up to be 

is, whether Mr. Blanshard hiw aaseDted to what was doa« bj 
Captain Betham at Bombay^ with the knowledge of all that he 
had done> so as to ratify and confirm the sale ; without his 
ratification the sale is most undoubtedly void." And the jury 
found, that Mr. Blanshard did not ratify the sale. 

In Trinity term, 1823, the Court of K. B. discharged the rule 
for a prohibition. 2 Bam. 8^ Cress, 24>4. 

* See the case of the Pittf infr^ 

f See the Apollo, Tennant, infr^. 
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cancelled after the trial/' This motion being 
granted, on the 2d July^ he further moved, that 
the adverse {>arties should be condemned in 
the expenses incurred in this Court; it having 
formed part of the same agreement, ^^ that the 
costs in the Admiralty Court should abide the 
event of the trial at taw, ff the rule in the Court of 
Admiralty i» to give costs to a party succeeding 
in^ a cause of possession.^ — The Court refused the 
i4>plication : It said, there was no positive rule of 
that kind. A question of costs depends on the 
merits of the case ; and, in the present case, I 
shall not disturb the harmony of the agreement, 
bvit shall dismiss the parties^ without costsw 

Costs refused. 



FAftvftiaoB. 

intsL 



AID. Teasdel. 



MfySltt, 
18» 



Judgment. 
LORD StmveU. — It cannot be denied that this ^^^"^Jl* 
is a case in which a liberal salvage remunera- minkyhn^no' 
tion is due. The transaction took place in a dan- ^m^ Se^ 
gerous tSme of the year, in a notoriously dangerous SST^fSST** 
harbour, and was attended with the personal dan-^ 
ger of the individuals engaged in it. The ship, 
which, with her cargo and fVeight, is of the value 
of upwards of 6000/L was, on the 20tb December^ 
moored in the harbour of Ilfracomhe : there was 
at that time a storm prevailing to a very high 
d^ree, such as could not be heightened by any 
talents of poetic fiction \ and it has been described 
as more approaching to an hurricane, than any 
thing we generally read of on the English coast. 
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Av>. _ The harbour is beset with rocks; a nuraber of 
Vu^sist. ^^^P^ ^^^^ contained in it, and all the afpdavits 
•1822^. agree, that the ships in the harbour were all set 
adrift, so that the storm not only carried danger 
into the sea itself, but into the harbour. The 
salvors go upon an errand of a very meritorious 
nature ; they are roused from their sleep, and 
they embark for the purpose of saying lifej 
that is their express purpose, — a high ingredient, ; 
of merit undoubtedly ; and it is clear, that 
there was no prospect, at that time, of any other 
interest. They go out with immediate danger ; 
their boat is stove between two others, and the 
men escape by jumping on board one of the 
crushing vessels. There was, therefore, great 
danger from several causes ; from the collision of 
the vessels against each other ; .from the dragging 
of their anchors, and from the raging of the storm; 
so that, in some respects, the parties were in more 
danger than if they had been in the middle of the 
ocean. There was also for a time an abandon- 
ment of the vessel ; it has not been argued that 
she was a derelict ; but she may be said to have 
been deserted sine spe recuperandi. 

The mere preservation of life, it is true, this 
Court has no power of remunerating ; it must be 
left to the bounty of the individuals ; but if it 
can be connected with the preservation of pro- 
perty, whether by accident or not, then the Court 
can take notice of it, and It is always willing to 
join that to the animuLS displayed in the first in- 
stance. Here is a property of considerable value, 
which has received the assistance of four boats 
and twenty-two salvors. I think I shall act within 
bounds of moderation, if I allow them one-tenth 
of the value, and their expenses. 
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LA ESPERANZA. 



(prize court.) ^, ^ _^ 



18S2. 



nPHIS Spanish vesselfmih a cargo on board, was Gwntofpio. 
captured in the roadstead of Buenos At/res on asch^eofdb. 
the 26th Jult/ 1806. In the month of March 1812, S^ftSe'S^^ 

proceedings were instituted in the High Court of *?"• ^i*^- 
f o ^ o tions to the pro- 

Admiralty against the sum of 25^51. brought into po^d scale 

the registry as the proceeds of sale of part of the 
cargo of the Esperanza ; and on the 3d June, 
they were condemned as droits of the Admiralty. 
On the 8th June ISIS, a royal warrant issued, 
granting to Sir TF. C Beresford the Governor, 
knd Hhe garrison of Buenos Ayres, and to Lieut. 
Thxympson, commanding H. M.'s armed vessel 
Neptune; and the persons acting under him at the 
time of the capture, one moiety of the said pro- 
ceeds, .and directing the same to be paid to Alejc- 
lander Fraser, Esq., for the use and benefit of the 
6aid parties, on bail being given to distribute the 
same according to a scheme to be proposed by the 
agent, and approved by the Court of Admiralty, 
and subject to the decision of the said Court upon 
any claim of disputed interest between the par-, 
ties. The scheme of distribution proposed by 
Mr^ Fraser being objected to by Capt. Tkompson, 
a monition issued calling upon him to bring it 
before the Court. 

^ The cause was argued, upon an act on petition, by 
Lushington and Dodson in opposition to the scheme 
proposed ; and by Arnold and PhilUmorc, contr^. 
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liAEtmAiKA. JcTDOMENT. 

Nwsmhf loih ^^^ StowelL — This capture was effected in 
ts». 1806, and the question arising out of it now comes 
to be decided at the end of 1829. It struck me 
as necessary, for the honour of the Court, to in* 
quire how the termination of so important a ques* 
tion came to be so long postponed. I have the 
satisfaction of finding that the Court is not in- 
volved in any just blame for the delay, if such 
Uame eMata any where. The transaction took 
place in the River Platat in consequence of that 
ill-fated expedition which occurred in the year 
1806, from the Cape qf Good Hope to Bueno$ 
Ayrei and the neighbouring Spanish settlements 
It was not until the year 1812 that the matter 
was in any form introduced to the knowledge of 
this Court, by proceedings instituted here for 
the condemnation of the ship and cargo as 
drmts^ of the Admiralty. The Court inquired 
how it happened that the proceedings took that 
course, instead of taking that which would have 
led to a condemnation to the ciqitors, as property 
taken in a conjoint expedition, like other pro* 
p^y before taken in that unfortunate expedi« 
Piroperty taken tiou } because its being taken in the roadstead, 
b^iiemtfy con- thougb that generally entities the Crown in its office 



y^ of Admiralty, has no such effect if taken in a con* 
Adminity. ^g^i expedition ; but it enures totally to the cap* 

tors, under the A<:ts of Parliament, subject only 
to the Crown's power of distribution according to 
the royal pleasure. The answer to that inquiry 
imported tiiat the conjoint expedition was, at the 
time of this transaction, at an end ; and if such were 
the fact, the answer would be complete. The 
Court has no means of knowing whether t^ie expe*- 
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tlition was finished with regard to the object which LaIKspkaawia. 

the original purpose embraced. rj^^:^^^^, 

It 18 a matter of notoriety, that the expedition iss^- 
was not undertaken by direction of the King's 
Government^ but at the discretion of the Com- 
missioners, naval and military, at the Cape qf 
Good Hope^ acting on considerations of public in- 
terest, afterwards confirmed and approved by the 
Crown, but certainly undertaken on the responsi- 
bility of those officers, and not defined by any 
precise description, as far as this Court is informed, 
of its proposed extent. The greater part of the 
army and navy quitted Buenos Ayres for service 
s^ainst Monte Video^ leaving Sir W. Beresfbrd and 
a garrison of 1400 men, composed of soldiers and 
sailors, trained to the use of arms, and acting as 
soldiers for the occasion. A ship of war, called 
the Nepttme, was also left, under the command of 
Captain Thompson ; but drawing too much water 
for the river, he removed to a smaller vessel, called 
the Pegasus^ carrying with him a part of his officers 
and crew. Whether the secession of this force to 
Monte Video was such a severance as to constitute 
a conclusive termination of the conjoint expedi- 
tion, would depend much upon the extent of 
objects to which in its original project it was di- 
rected. It is now much too late to start that 
question, because both the parties interested in the 
present question have consented to institute and 
continue proceedings on a different basis. They 
have since applied for the bounty of the Crown, 
and they have argued it upon the construction of 
the grant which conveys to them the Crown*s in- 
tended bounty. In the apprehension of both, 
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l4A£srBBAxtA. therefore, no conjoint expedition existed at the 
jvbwrmfcristb" ^^^^ Even if this apprehension were erroneous, 
1823. which I am very far from intimating, it is now 
much too late for any correction. The construc- 
tion of the grant upon the facts of the case is the 
only point whigh I am at liberty to consider. It 
seems to have been founded upon a communica- 
tion of fact? that do not appear to be truly ac- 
curate. 

The grant, as originally stated, describes Captain 
Thompson as commander of the Neptune upon this 
occasion, whereas he had shipped himself on board 
the PegasuSf sl smaller vessel, not mentioned, to 
which he had appointed himself, the Neptune draw- 
ing too much water to approach Buenos Ayres* 
The grant describes Captain Thompson^ with the 
aid of his own men, and of some soldiers (for so 
they are denominated, whereas in argument.it is 
contended that they are mere sailors, trained to the 
use of small arms,) from Lord Beresford^ as the 
person who took possession, as the captor of this 
Spanish vessel. No prayer is made ; but the King, 
by the recommendation of the Lords Commission- 
ers of the Treasury, grants a moiety to be divided 
between the Governor and garrison, and Captain 
!rhompson zxiA the sailors, subject, to the decision 
of this Court on any question of interest between 
the parties. A scheme of distribution is brought 
in by Mr. Fraser^ the agent, as I understand, of 
both parties; certainly at a striking distance of time 
afler the date of the grant in June 1813 ; but great 
difficulties had retarded the business. The trans- 
action was itself remote in the place of its occur- 
rence, and had now become remote in point of date; 
the parties concerned in it were distributed in va- 
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nous quarters of the globe ; Lord Beresfordy a jlaEspxraxsa. 
party principally concerned, had been abroad for Z- TTIZ 
many years, as is well known, m active employ- isss* 
i06nt, both civil and military. Other persons, 
capable of speaking to the. real fact of this remote 
transaction, were not easy to be procured. These 
and other difficulties occurred, which were to be 
surmounted before a necessary investigation could 
take place. Upon the whole view, it appears, that 
the 'delay, that has intervened is rather to be re- 
gretted than censured. 

By the scheme of distribution, the value of the 
moiety is directed to be apportioned in the usual 
manner relative to the ranks of the parties, the Go- 
vernor and garrison, and Captain Thompson and the 
sailors belonging to him. It is, however, contended, 
on no very definite, or indeed consistent grounds, 
that it should be corrected by the Court's assum- 
ing a sort of equitable jurisdiction, and allotting 
Jarger proportions to Captain Thompson and to 
Lieutenant' Bishop. It is not denied that Lord 
Beresford is fully entitled to his allotted share of 
the prize, and that nothing can be taken froni that 
to increase the portions intended to be enlarged ; 
but it is said that the Court may take what is need- 
ful from that part of the fund which is allotted to 
the garrison ; for why should the garrison take any 
thing at all ? They were not at this capture, and, 
therefore, on that ground, could not be entitled to 
share. To which the plain and conclusive answer 
is -^.because it is so directed by the Royal warrant. Terms of th« 
The reference to the Court is only to decide on J^^.""' 
claims of disputed interest \ if pretensions are set 
up by persons claiming, on doubtful grounds, to be 
considered as coming under the description of 



\ 



go CASES DETERMINED IN 



granteea) this Ckiurt must decide those doubts, but 
~ — ' ~ it caniM^ exdude those who are nominated and ex- 
ists. pressly included. If undue proportions relative to 
individual rank were assigned, tiie Court might 
rectify that inacburacy, but no complaint of that 
kind is broached^ here. The coo^laint is» that 
Captaiu Than^on and Lieutenant BUhi^ ara very 
poorly rewarded } to which the answer is, that if 
the ex{doit had been the most brilliant in the woild> 
the ftmd out of which it is to be rewarded is very 
small ; and the reward must arise, not out of tbe 
splendour of the exploit, but out of the fhnd ac- 
quired ; and even if it could be alle^d that the 
wisdom oi those who advised the Royal mind must 
have erred in including those who ought not to 
have participated, this Court could not take upoa 
itself to rectify that mistake. It is bound to 
pursue the Royal mandate, for it has no oth^r 
authority. 

But what are the facts of the case ? It appears^ 
that after the capture of Buenos Ayres the fleet 
and army retited^ leaving 1400 men in garrison in 
the fort, and the ship Neptune ; which Captain 
Thompson quitted, and shipped himself on board 
the smaller vessel Pegasus^ for the Neptune was 
never near the scene of this transaction. A small 
pol^cre, under Spanish colours, was seen coming 
up the river to Buenos Ayres (the wind blowing 
strongly upwards) by the garrison, who, on sight 
of her, hoisted, by order of Lord Beretford^ Spanish 
FaiMMioun* colours ou the fort, the usual mode of decoy prac<- 
gem of war. tiscd after the reduction of a fort or harbour, in or- 
der to invite ships coming in ignorance of the change 
of possession. The guns of the fort were directed to* 
wards her, and she was not only within their reach 
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but Within that of the musketry on shore. She wouM 

have advanced still nearer to the fort and shore, but TZZZT^ 

she was stopped in her course by a musket shot fired isss. 

by order of lieutenant jB»Aop from the Pegasus. 

And this, it is said, first constitutes a capture, be* Anactoftikiiiv 

cause the Court has held, that an act of taking pos- SS^wSiT^ 



session was not indispensably necessaijr to make a ^JJJJJ^ ^ • 

capture ; but that obedience to an hostile attack or 

hostile force, known to be hostile, was sufficient. 

This Court, as is well known, has so pronounced 

in some signal cases, particularly in the one tnen^ 

tioned by Dr. Lushington^ where a vessel armed 

with a couple of swivels, and with two or three 

men on board, attacked a much larger vessel, full 

of men, armed with swords and muskets, and 

obliged her to run into Ostend^ then the port of 

an ally ; and which was held to amount to a cap-» 

ture. ^ Such was the state of that case, — - a case of 

singular merit ; but here is direct evidence that no 

obedience was given to an hostile force knowing ^ 

it to be such. 

iSjpomM colours were flying on the ibrt; Mr« 
Bishop, the officer left on board the Pegasus (for 
Captain Tkompson was on shore), says, that he had 
no colours flying but an English man of war's 
pendant. I think this must have been said from 
want of rei^ollection, because both his interest ^nd 
duty were in opposition to it. It has justly been 
described as the usual stratagem of war in such 
cases to use false colours to deceive the unwary, 
and if the fort had made the change it was unques* 
tionably his duty to do the like. But it is said that 
the firing the musket must have apprized them 



* Cited in the Edmrd and Mary^ 3 Rob. 907. 
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XaEsphuksa. of the real. fact. Certainly not ; for it might im- 

port other things j a regulation of police — of re- 

iM2, .venue — or light duties — or of a proper station in 
.the harbour ; for these are things far more probable 
.th&n that a British ship of. war should , be lying 
thefe, under the protection of a Spanish fort and 
garrison, for the purpose of capturing Spanish ships 
that came in i and the fact is proved in the sequel, 
that they had no such suspicion whatever, and that 
the stoppage of the vessel was no submission to 
hostile force or terror, any more than the stoppage 
of a British vessel coming up the Thames^ by the 
firing of a vessel from Tilbury Fort. Mr. Bishop 
sends no boat on board ; whether because Captain 
Thompson had taken it ashore, or whether the boats 
of the Pegasus were too small, does not appear, 
but nothing further was then done ; and I am clear 
that, under such circumstances, the capture . was 
not completed. 

In the.mean time Captain Thompson had, observed 
the Spanish polacre, and applies to JjoxA^eresford^ 
who was already: apprised of that appearance and 
had. acted upon, it, to take his directions, and to 
beg a proper boat. Lord Beresford gives direc- 
tions, gives a boat, and gives proper men, soldiers, 
and seamen used to small arms, and acting as sol- 
diers. No pretence can be supported that the boat 
was not sufficiently his own. It had been part . of 
the insignia of the Spanish viceroy. . He, was .now 
the British viceroy commanding there. It there- 
fore devolved on him. He had accommodated Sir 
jr. PopA^w occasionally, with it,.to assist in taking 
provisions to the fleet, but with a. reserve for his. 
own occasional use. Sir H. Popham was gone, 
and it had reverted entirely to Lord Beresford. It 

19 
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goes with his garrison in her, never dreaming of LAEsnEAivA. 
any resistance, for there was nothing to encounter '^^^^^^^^^^^ 
but a rough sea and a fresh wind. That was the iss2. 
only danger the boat's crew had to face. The dis- 
tance from the shore was short, and the peril not 
worth calculating. The Spanish ship was then 
taken possession of to the great surprise of the 
crew, it being satisfactorily proved that they had 
not the slightest suspicion of a British force being 
there. The vessel had come from Cadiz, where no 
news had, or could possibly have, arrived of the 
capture of Buenos Ayres by the English. 

It is not at all material now to inquire whether 
an escape could have been effected, when it is' 
clear that they knew of no danger from which they 
should escape. The wind was blowing strong up 
the river, the great guns were pointed to her frojn 
the fort, she was commanded by musketry from 
the shore ; all circumstances were unfavourable to : 
an escape, even if it had been thought of; to say. 
nothing of the Pegasus, which was lying there, 
bound to prevent it if attempted. Her Captain 
was indeed ashore ; where her largest boat was ddes< 
not appear j but her other boats were deterred by • 
the freshness of the wind and roughness of the. 
water. Whether she could, under these circum- 
stances, have pursued with effect, or how far 
she could have continued a pursuit, upon : a 
coast still remaining in possession of the enemy, 
it is not material to inquire. As little mate- 
rial is it to refer to a fact introduced by Cap- 
tain Thompson, that at the recapture of Buenos 
Ayres in the following ^ifg^*^/, two British gun* 
boats made their retreat with successunder similar 
circumstances. of weather; but under all other cir- 
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cumstances totally difierent They w€re perfectly 
— cognizant of the Spanish force. The British force 
ijm. was compelled to the humiliating necessity of a 
capitulation, and for that purpose an armistice was 
proposed and agreed upon. During the armistice 
Idiese vessels made th^ir retreat^ I dare say very 
kisurely, without any attempt being made to in- 
terrupt them } and under such circumstances who 
can deny that the two* cases bear not the slightest 
resemblance !^ 

Mnch lamentation has been indulged in on the 
small reward that Captain Thompscm and Lieutenant 
Biiihop will: receive for this adventure, — ^The Court 
may entertain a wish that this polacre had been a 
galleon lor the benefit of these British officers ; 
but it has not the power o£ converting a polacre 
into a gsHheov^ and petty funds can yield bat petty 
profits. I may be permitted to add, without 
meaning the slighest cUsparagement to the merits 
of Captain Tkompsarif that this adventure does not 
carry with it that d^ree of splendid meiit that 
can add much to the laurels he has otherwise ac- 
quired. Here is a small Spanish merchant-vessel 
coming to this harbour after a long voyage— 
coming in under total ignorance of the change 
that had taken place — manned with a crew pro- 
portioned to her size and peaceable character, and 
on all these accounts incapable of resistance. I do 
not doubt that Captain Thompson is a man fitted 
for great and daring enterprises, but this is not an 
adventure of that class. Here is no room for 
noble daring, or extraordinary skill and manage- 
ment — nothing of that heroism which confers 
splendour on undaunted alacrity in meetinga bloody 
contest. No such danger was or could be sur« 
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mised* The only danger to be contended with i^, ue^^m^a.^ 
that of the wind blowing fresh and the wave* Ntmmbai^A. 
running high» ^nd this to be encountered in a is^. 
proper boat^ manned in an able manner, and at 
the distance of a mudket-shot from the shore« It 
appears therefore to me, that it needs a stfoii^ 
magnifying glass to see in this action tmy thing 
th^rt might not have been done by a s^t of young ' 
men who are membeirs of my of the boat-clubs GSk 
the Thames ; I cannot see, in thia cascj^ any thing 
sp bold as to call upon me to undertake, th^ bolder 
enjderprise of controlling the Royal warrant* 

Lordi Bfiresford^ it \^ said, acquiesced in thi^ 
apppintraent q^ a naval agents He. did so, ai¥l. i^ 
iny (pinion most properly, under the supposition he 
entertained^ that possijbjy the fleet (though 9hmni*X 
under Sir Home Popham might be interested*. 
There had been a severance, it is true, but thai 
might not have produced a liegal severance* Gen- 
tlemen haye said» We do not wish to diminidk Lord 
JSeresford^s share ; we admit that he was the dua 
Jacti who furnished the instrument of capture, 
therefore we do not want to touch his share, but 
that of the garrison. To be sure this is, at any 
rate, a desertion of the first capture, for with that Sup. 91. 
Lord Beresfbrd had nothing to do. But I am the 
less disposed to diminish the share of the garrison, 
bacause I see that Captain Thompson and the 
seaman had shared with the garrison in the benefit 
of a land expedition undertaken nearly at that 
very date, in which not a seaman was concerned. 
It appears, that upon the alarm given by the 
approach of the British force, the public treasure, 
deposited at Buenos Ayres^ had been removed up 
above' fifty miles uito the country, to be out of the 
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LAEsnAANSA. way of seizure. Almost on the day of the capture^ 
~ a detachment of the soldiers of the garrison was 
1822. sent to take possession of this treasure. Ihe ex- 
pedition lasted nine days ; it was attended with 
much difficulty and danger, but it was executed, 
and the treasure brought back. In the proceeds 
of that treasure, the seamen, and amongst them 
Captain Thompson^ were admitted to share, without 
any question on the part of the garrison, though 
not a single seaman had shared in the expedition 
itself. I think, therefore, that Captain Thompson 
comes with somewhat less grace to require. that 
their share in this business should be reduced to 
add to his own. Upon the whole, looking at the 
extent of authority given to the Court under the 
grant, and looking at the equitable construction 
of the facts, this Court will not disturb the scheme 
of distribution already made. 

The Court accordingly rejected the petition, and 
confirmed the scheme of distribution, and dismissed 
Mr. Fraser from the effect of the monition. 
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MATCHLESS. Vint. vecembir isth. 

1822. 

^HIS was an appeal from a sentence pronounced Rf^ue 

by the Judge of the Vice Admiralty Court of ^lITLittib^ 
NetfffbtmdUmdj condemning the cargo of the above- u£^^^^ 
named ship for an alleged breach of the Navigation CaoadrndcnM 
Laws. The question principally turned upon the character aod 
second section of 12 CA. 2. c. 18^ which provides, '^^*«*'™*' 
** that no alien shall exercise the trade or occupation 
of a factor or merchant in the plantations, &c.'' 

For the respondents, the King's Advocate &; 
Dodson. 

For the claimants, Lushington & /• Addams. 

Judgment. 
Lord StowelL — A seizure was made of the 
cargo on board this vessel, entering the har« 
hour of St. John^s, in Netv/bundland, on the 7th 
of April 1821, by the Custom-house officers of 
that port, on the ground of unlawful importation 
into that Settlement. The cargo consisted of 
651 barrels of flour, 24^ barrels of the same 
article, 200^ bags of bread, 25 barrels of apples* 
and 2 barrels of nuts, brought immediately from 
Halifax in Nwa Scotia. They were libelled in the 
Vice-Admiralty Court of Newfoundland ; and the 
libel charged that the articles were imported by 
aliens, and persons not entitled by law to exercise 
the trade of merchants or factors jn Netv/bundland ; 
and also that they were imported in violation of se- 
veral laws there enumerated, some of which have 
certainly not the remotest application to the case, 
but are as usual inserted in the libel, either as ex- 
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Matcblms. pletivesy or to give the seizor the chance of arriving 
""" at something that may possibly turn up in the 

December IS^, « ., . i^ / . ^ • -i.!^ 

1882. course of the transaction, though not yet visiblfe. 

The Statutes that are contended to have a real 
application to the case are, fkst, the £unou8 Navi^ 
gation Act, 12 Ch. 2/ c. 18^ which, in section 2., 
directly forbids importation by aliens and per- 
sons not entitled to exercise the trade or occupa- 
tion of merchants and factors in the plantations ; and 
next, the 28 Geo. 3. c» 6., which, in sections 12. & 
13^ provides that no commodities shall be imported 
into the island i of Netvfbundland^ from the United 
States, except ih particular cases of distress* Claims 
have since been made for the goods on behalf <^ 
different owners ; oAe for 400 barrels of flour, 24i 
barrels of the same article, and 200i bags of 
bread, as the property of MilUdgCy described as 
late of St' John* $ in this island, but at present resid- 
ing at Boston^ in the United States^ and another 
claim for 251 barrels of flour, as belonging to 12^- 
nolds 4r Go. of Halifaw. The apples and nuts 
are also claimed, but referred by the Court to 
another Judicature, viz. : to the judgment of the 
Court of Session, and are, therefore, not Worth 
consideration. The two claims, which the Vice*- 
Admiralty Court then disposed of, are the eoibjects 
of the appeal now depending here* I see no suf- 
ficient reason to question the property as described 
in the two claims. No objection whatever has been 
stated to the claim on behalf of Messrs. Reynolds 
8^ Co. of Halifax, and that claimed by MilUdge 
A formal ad- Is cxprcssly and formally admitted by the seizing 
^JJlZ officer to be his (MiUidge's) property. If it was 
conclusive. gy^Q at ^11 questionable in fact, it is a question now 

closed against the seizor and those who represent 
him. , He is not at Uberty to raise the question in 
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the hee of this unrestricted admissioti. And -I do urAteBuss. 
not see any legal question that can fairly be raised ZTZT' 7" 
on the importation of any part of this property into 18522; 
Halijhx — that is a by-gone matter, not examin*- 
able at present. It might have been done fairly 
and regularly under the existing laws ) and having 
been done, it must now be presumed, without loot- 
ing further, to have been done legally, nothing 
appearing to the contrary. 

These questions being dismissed, the case re^ 
tnains subject to two other questi6ns ; one of them . 
extending to the whole of the property claimed, 
the other only to that which is claimed by MiUidge. 
The question, ^^hich concerns the whole of the 
property, arises out of the fact that a person of the 
tiame of CkeeveTi of an American character, was 
charged to have been employed as a factor on 
board this vessel in the transportation of all the 
goods. This question mainly turns upon the 
meaning of the word factor ; for it has not been 
contended that he is not an Jmertcatiy although ^^^ <*«»- 
he certainly had done a great deal to clothe him- 
self with a British character ; he had actually re- 
sided in Netvfotmdlandf first as a clerk, and after- 
wards as a merchant, from 1805 to nearly 1820 
^^had served in the mUitary corps of the island — 
taken the oaths of allegiance and fidelity to His 
late Majesty, and had never taken the oaths to any 
other State, and had only quitted the island in con- 
sequence of insolvency in his mercantile concerns^ 
But having been bom in America^ and having re-* 
fumed to Boston to carry on his mercantile con- 
cems, I think it is rightly judged and admitted, 
that his native American character had reverted 
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MATcsLBfls. upon him, and that he is legally deemed an 

1822. The only question then that remains, is» whether 

in this transaction he acted as a factor. I have 
looked to find the word factor as used in the Sta- 
«Pactor*'«iid tute, legally and authoritatively defined. The word 
. ■«»«7- ^ .^ Factor *' is not a term of the Civil Law j it is 
not to be found in the language in which that sys- 
tem of laws is written. 1 believe it has a French 
origin in the word «« Facteur," and, in common par- 
lance, it continues in a sense of great latitude to 
signify any agent whatever. In the northern dis- 
trict of this island, it is very generally applied to 
land-stewards, bailiffs, and mana^rs of estates. 
It appears also to have a frequent reference to a 
residence in foreign countries, (whence the word 
factory is derived,) signifying a collection of per- 
sons residing abroad in foreign stations for the sale 
of commodities sent to them from their native 
countries, which they are to dispose of either as 
actual partners in the house of trade which sends 
them, if they are partners, or as independent factors 
selling upon a certain commis^on, without aharing 
in direct profits ; and I observe that this notion of 
a foreign residence runs very much through the 
observations of FosUethxioaite^ a very accurate writer, 
on commercial subjects ; though it is not absolutely 
essential, for a factor may reside not only in the 
same country, but in the same town with his em- 
ployer. In sea-port towns, where there are great 
manufactories, besides the great manufacturers 
themselves, there may be factors to export upon 
commission : a very great part of the commerce, 
of this grisat town is conducted on foreign goods 
imported, and our own manufactures to be ex« 
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ported* But I take the real and established dis- maichlxss. 

tiDction in our statutes to be, that a merchant buys ^~^ 

and sells for his own direct mercantile profit, and isss. 
the factor only buys or sells upon a commission ; 
and that when the merchant and factor are in any 
statute contra-distinguished and opposed to each 
other, as in the Navigation Act, that is to be the 
sense attributable to each distinction respectively.* 
( If this be so, then it reduces the question here 
io the single point, whether Mr. Cheever was sent 
out to sell these goods upon commission. His 
l^iog along with the goods proves little. ( He may 
be a mere supercargo, who has the care of the 
goods for stowage and safety in the transit and 
final delivery. To be a factor, he must be em* 
powered to sell by commission ; and if not so em*> 
powered, he is not a factor, whatever else he may 
do. If the supercargo is not to sell or receive a Jf^sapnemg^ 
comoiissioQ or share of commission for the sale^ he nor mive a ' 
has not the proper distinguishing feature of a tac* tibTMoTb!! ^ 
ton The consignee, to whom the goods are to be ^^^^J^^ 
delivered for sale, is the factor, if any ; and with ^^<^* 
respect to the goods claimed by Reynolds 8^ Co. 
of Halifax^ it is quite clear that Cheever was neither 
consignee nor consignor of those goods. They 
were the consignors themselves ; and Stewart 8^ Co. 
the consignees ; and they were^ as Stewart has 
sworn, to have the whole benefit of the commis- 
sion. Nothing whatever connects CAeet^er with 



* See, upon the subject of the term " Factor*' and mercantile 
agency, BelTs Commentaries on the Lava q/ Scotland, vol. i. SS5. 
Hutching ▼• Placer (decided by Sir O. Bridgman), Bannister's 
Bei^brts, pp. 299. 806* also 6 Geo. 4. c. 94^, amending 4 Geo* 4^ 
c 83. as to ** Principal and Faqtor." 
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these goods, except the mere act of admitting them 

on board a ship which he had chartered* They 

18SJL were goods lying in a merchant's stores at Haltfax ; 
how long they had been there does not appear, 
nor where they origmaUy came from; nothing 
points to an American origin. They were shipped 
by Hart and Rohmson^ merchants there, and con^- 
signed to their partner Stewart at Neivfimndland* 
Cheever does not appear to have been supercargo 
of these goods. In what sense can he be considered 
as their importer ? The importer of goods is the 
consignor,, who sets the adventure afloat, who di<» 
rects the port to which, and the person to whom 
it is to be delivered, and who can stop the goods 
in transitu. He has no possession of these goods, 
nor is he the importer or factor. I am therefore 
under the necessity of reversing this part of the 
judgment. 

Cheever^ certainly, stands much nearer to the 
goods of MiBidge. He attended them from Boston 
in the ship Cherub to Half/ax^ where they were tran* 
shipped into this vessel to be carried to Newjbund^ 
land. He attends them, but not as factor ; for the 
consignee, Brookings a partner in the house at Ha» 
UfojCp swears positively that he was not to receive 
any share whatever of the commission on the goods 
that were so sent. It was to be regularly claimed 
by the house, and received fully and fairly by them* 
The powers which he exercised certainly prove a 
great delegation of authority, if it was mere dele- 
gation, for they assuredly l^ad to a suspicion of part 
ownership. That suspicion is, however, ousted by 
the admission of the. seizor ; and these authorities, 
ample as they are in their extent and exercise, will 
not constitute him a factor in the statuteaUe mean* 



THE HIGH COURT OF ADMIRALTY. 10» 

ing of the word^ if there is a consignee empowered matcrum. 
to receive and sell the goods, and put into his own 
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pocket the whole of the commission. He may be 1822. 
an active instrument in the transaction ; but it ier 
in another character than that of &ctor: and it is 
in liiat character alone that his contact with the 
adv^iture will condemn the property* I therefore 
dismiss that ground of condemnation respecting 
ilifii/j^^^^s goods ; but his claim is attacked on other 
and stronger grounds. 

Mr. MilUdge is described in the claim as a Bri^t 
tish'hom subject, but at present raiding at Boston. 
He is described by the Judge as residing with his 
family there, and he appears in thus transaction 
as exporting goods thence. Not a word has been 
produced to show that he is not a. settled merchant 
in that city — a fact which, if untrue; might have 
been contradicted by the whole population of New^ 
fbundland^ where he had resided for some years be«^ 
lore his removal to America. A question then 
arises of great moment, regarding as well the inte-- 
rests of a State as the interests of its subjects. — la 
such a person to be considered as a merchant of 
Greai Britain^ or a merchant of America f UpoQ 
such a question, it has certainly been laid down 
by accredited writers on general law^ and upon 
grounds apparently not unreasonable, that if a mer- T^^^t^^^ 
chant expatriates himself, as a merchant, to carry P^^^^mer" 
on the trade of another country, exporting its pro- ch^^^^^T^ 
dace, paying its taxes^ employing its people, and ^^^^^^^^^^^^ 
expending his spirit, his industry, and his cap«^ to be deemed 
in its service, he is to be deemed a merchant r^ t^^ rf^coimu^ 
country, notwithstanding he may in some respects 
be less favoured in that country than o^^ of its na- 
tive subjects. Our own country, wiich is charged 

H 4 
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with holding the doctrine of unextingubhaMbaUe- 
jjgcemUr isa»^ giance more tenaciously than others, is no stravger 
1822^ to the application of this rule. Its highest tribunah^ 
which adjudicate the national character of property 
taken in. war, apply it universally. They privilege 
persons residing in a neutral country to trade as 
freely with the enemies of Great Britain in war as 
the native subject of that neutral country, although 
our own resident merchants cannot without the 
special permission of the Crown ; and they confis- 
cate the property of an English subject resident in 
an enemy's country as freely as that of the native 
subject. An ancient statute, passed after the prin- 
ciples of commerce began to be cultivated and 
favoured, the 14 & 15, Heru 8. c. 4., evinces a 
regard to this rule. The enactment itself goes 
only to the payment of dues ; but the pream- 
ble goes much farther, tending to a recognition of 
an alien character belonging to a BriOsIi merchant 
carrying on trade in a foreign country, without, 
being a member of a British factory there» and pre- 
serving to him, under certain ordinances^ the be- 
nefit of an entire British character. * Varioua. 
strong authorities, both in dicta and decisions, in- 
cline the same way. Lord Alvanleif, in a case re^ 
K ported in Bosanquet 8g Pulkrf declared that it 

X had been held, that a British subject, resident in a 

foreign country^ is entitled to aU the privileges of 
tiie neutral nation whilst he resides in it. t Lord 
Kenton has also declared that persons residing in 
^^ country must, for the purposes of trade, be 

^^ V ■ I ■.■■■■■ ■ I ■ ■ ■ I . ■ ■■^i—— . , M I ■ 

• See th^^^fp'g Registry acl, 6 Geo. 4. c. 110. *. IS. 
i M'Conn^y.ffectorf3B.&¥.ll^ 
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coMfedered as belonging to this country* * In Hie 
still stronger case of •* Wilson and Marryatty'- f it j^ ^ ^^^ i^^ 
was settled, that a BriHsh^hom subject residing in i^asu 
America might trade to the East Indies^ though a 
British subject could not. And surely if the ac- 
quired residence takes o£f . the British incapacities, 
he has no right to complain if it fixes upon him 
some disabilities of its own. Under the shelter of 
thesie authorities, I should incline to hold, if I were 
compelled to face the general question, that a JBri- 
tish merchant resident in a foreign country must 
part with some commercial privileges which he 
would preserve if resident at home, whilst he ac- 
quires others by residence abroad. But it is not 
necessaiy for me to go farther than to deliver the 
result of my consideration of the present matter, 
which is, that Mr. MiJUdge mwt in this transac- 
tion be taken as an American^ and not as a British 
merchant. If so, it is dear that he can do whatever 
an American merchant can do, and clearly not mc^re. 
Then comes the question, . Could zxi. American 
merchant send irom his port at Boston a cargo on 
his own account, to be imported into Haltfax^ and 
thence to be re-exported to Newfoundland^ where 
it was seized ? As to this part of the case, the onus 



prohandi is in some degree shifted. Upon all mat- onus 
ters of fact, it is made by statute to lie entirely on daii^t •• to 
the claimant. He must prove the facts which he ST""*" ^ 
conceives necessary to his defence. It then lies 
upon the prosecutor to show that those facts, if 
proved, do not prove an innocent transaction ; for 



* TMs v. Bendelacky S B. & P. 207 (a). See also Stewart'9 
Reports of Sir Alexander Croke^k JudgraentSf pp. 58. & 59. 
t €f T. R. 81., 1 B. & P. 430. 
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mmoup. that it is prohibited by some of the numerous sta^ 
r — mr tutes he has stated in hia Ubd. For all these pro- 
1898. hibitioBs are by positive enactmetiL • We talk dfi 
CQUmipoUcj. the colonial policy as exclusive, and so it is ; but 
it is so because it is so made by positive regulations, 
directly ot Inferentially. For there is nothing io 
the origin or constitution of a colony that excludes 
from its shores, more than from those of the mother 
country, till that country has ordained what is to 
be the condition of the colony. When, th^efore, 
it is contended that the facts proved do not com-* 
pose an unjH'ohibited case, the particular ordinance 
must be shown against which it is conceived to o& 
fend directly or indirectly* It is certainly most 
devoutly to be widied that' these ordinances could 
always be so framed as to present obvious and de* 
finite meanings. But it is not easy to effect this 
desirable purpose. There are multitudinous parts 
of wide systems of regulating policy, embracing a 
vast variety of objects, and often produced by the 
preasore* of particular events, at d^tinct periods of 
time, and under great diversity of existing circum- 
stances. It can be no matter of surprise if some 
things like obscurities and contradictions intervene, 
which may be extremely difficult to clear up, or to 
harmonize by subsequent interpretation. 

The points have been carefully argued ; but I 

wish to obtain a more distinct apprehension of one 

or two questions* Is it contended that an AmerU 

C6n could not go direct to Nmfbundlandyinth such 

a cargo ; and is it on the other band contended that 

intermediioe hc could ? If hc could go there direct, then that 

^J^^sm nght was not weakened by a transhipment in an- 

Ae EU» Ann, other BriHsh pwt, to which he had gone to try the 

market there. On the other hand, if he could not 

16 
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go there direct, I should find great difficulty in par* 
suading myself that he could acquire that right by jj^otmbi^id^ 
going and transhipping at an intermediate poft« issa. 
Now the solution of that point depends upon 
the just interpretation of two statute^ one the 
28 Geo. 3. c. 6. s. 12* and th^ other the 56 Geo. 3^ 
c« 19* These statutes are in apparent contradict 
tion> if both are existing in full operatkuu The 
practice of the Custom*house at Halifiuc has variedt 
as it regards this latter statute* At first they ad# 
mitted goods from the United StaieSf without in- 
quiring whether British property or not Upon 
further advisement, they exacted from the importer 
an oath, that no alien had any interest in the goods 
so imported. Complaint was made by the meiw 
chants to the Government here; and, upcm the 
concurrent opinions of the Law Officers of the 
Crown, an order was given to discontinue the prac-» 
tice. Of course the Americans imported freely ) 
but the Custom-house there went further in its 
relaxation, for it permitted not only the import* 
atioQ, but the exportation aLBO, grounding itself, I 
presume, upon the fact, that the clauses in the -^ 
58 Geo, 3* respecting importation and exportatioa 
were precisely the same, and that if one was per*^ 
mitted, the c^er was also permitted in the same 
extent. Accordingly this very ship was cleared 
out at Halloa for Neti^jfowidland mthout scruple ; 
although, in a case immediately following, it ap« 
pears that they refused to permit the exportation 
to Nenfifbundlandf unless the property was sworn to 
be not American. It must be admitted, that the 
identity of the two clauses in point of terms cannot 
be disputed. But is the Prohibition Act respect- 
ing importation at Nenifoundland repealed ? for if 
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matcbumb. fkcif Whatever might be said of clearances to o^her 
T^^jjJ^^^TJ^ poss^ons of HisMajesty, the clearance to thatport 
isss. is unlawful ; no permission of the Governor existed^ 
and if it did, it could not license this iinjtortation. 
The present question respecting Millidg^s res- 
titution will essentially depend upon this, whether 
the prohibition of importation to Nen^mndland is 
taken away by this latter Act. A very few words 
inserted in it would easily have ascertained the 
meaning in the view that I take of this question. 
I say nothing of clearances to other colonies where 
no such prohibition exists. It rather strikes me as 
difficult to maintain^ that if no such prohibition ex- 
ists in the port ad quem^ it is prohibited in the port 
a quo. The importation there» and the exportation 
thence, are put upon the same footing ; the one is 
a literal transcript of the other, and I do not feel 
myself authorised to give them a totally difierent 
meaning. The Crown, acting upon the advice of 
its Law Officers, has given an authoritative mean- 
ing to the first, and that I incline tp think must be 
attributable to the other. But I do not decide that 
point, nor bow fiur it may be advisable, if consider- 
ations of public policy or commerce, into which I 
do not enter, should so render it, to remove any 
ambiguity on that matter — a matter certainly of 
no small extent. At present I am only called upon 
to say, whether this importation into Nea^undland 
is illegal ; and I am of opinion, that unless it can be 
maintained that tbe 28 Geo.S. is in effect repealed by 
the^S Geo. 3., that property must stand condemned.* 

• lUs was ultmialely deoeedt with 401. nam tgp. to €b/t meccttf ul appd-T 
lant^p. 102. Hie 88 G. S. c 6. and 5S O^ S. e.l9. we repealed by 8 (7^4. 
e* 44« — See also tbe consolidatioii of Ifae navigation laws in 3 6^ 4. cc 43. 44,. 
45. and 6 Cr. 4.c.]09.| and^iaevble treatue of Mr. Hfjlt. 8dedition,|>. 1. cl. 
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DUNDEE. Holmes. jimi«ny«8tb, 

18SS. 

^HlSship, of which Mr. Gafe was the sole owner^ ThejWAv 

being bound on a voyage to the Greenland engaged in the 
fisheries, sailed from the port of London on the ^dM^Tud 
7th of March 18S0 ; and on the 9th of the same ^^^^j;;^ 



month, as she was going down the river ThameSf penMtiofi for 
she came in coUision with a Berwkk smack, the ^*— «*^*^ 



Princess Charlotte : the smack almost immediately Mm m^ 
sunk, andf with the whole of her cargo and fishing 
apparatus, was lost. The Dundee lost her bowsprit,* mtMiTtbr 
and.bei^g otherwise damaged, she put into the^ 53 6. & e.159^ 
port of Harwich to refit She was there arrested, ^J*^?^ - 
by the usual warrant for that purpose, on the part JlTartSSti^m 
of Andrew Laurie, Thomas Gilchrist, Thomas only tft^^ mid 
Hill, John Wilson, Robert Marshall and others, 
trading under the firm of the Berwick Old Ship- 
ping Company, as owners of the ship Princess^ 
Charlotte^ in a cause of damage civil and maritime.' 
The action was entered in the sum of 9000/1, 
against the ship^ her tackle, apparel and Jiamiture: 
Independ^tly of these sailing^fStores^ which are 
necessary for the general purposes of navigatidn/ * 
the Dmdee had on board boats, fishing-tackle, 
such as harpoons, lines, and rockets, casks and 
various other implements, commonly itxmeAJishing^ 
stores ; and a question being raised as to the lia- 
bility of the owner, of the Dundee (for the loss that 
had been incurred by the owners of the Princess 
Charhtte) beyond the value \ of ** the ship, her 
tackle, apparel and furniture,^' it ^as agreed, that 
separate valuations should be made, and the point 
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i>inR«- . reserved as to the quantum of liabflity, until it was 
January 88tb ascertained whether the Dundee was in fault* The 
1828. ship, her tackle, &c« &c«, were valued at 2685/. 
and her fishing-stores at 2236/;, and bail was given 
in the sum of 9000/., being the full extent of the 
action, warrant and arrest, but with the express 
condition, that it was without prejudice to the 
question of the owner's liability befrond the ap« 
praised value of the ** ship, her tackle, apparel and 
furniture/' On the 4th December 1281, tke Judge 
of the Hi^ Court of Admiralty, assisted by two 
of the elder brethren of the Trmty House, de* 
dded, that the Dundee was the wrong-d^r, and 
condemiied her owner and the b^illn the amount 
of damage, and in the costs sustained by the owners 
of the Princess Cbarkate ; and referred the accounts 
and vouchers to the registrar and merchants to as- 
sess the amount of damage, and to report according- 
ly* The registrar reported the amount of damage 
at 4544/. 12^* 6d. An objection was taken to this 
seport in order to ascertain the extent of the 
owner's liability under the 53 Geo. S. c. 159.,— • ^< to 
limit the responsibility of sh^-owners/'~-and also 
wider the instruments upon which the action was 
commenced*. The circumstances, on both sides, 
« were set forth in an act on petition* 

For the owner of the Dundee^ Adams & Jen^ 
ner^ — The Court has decided that the Dundee was 
the wrong*doer ; not owing to any particular wil«> 
fulness of misconduct on her part, but owing to 
another vessel coming between the Dundee and 
the smack that was unfortunately lost. An 
action was entered in the usual way, against the 
ship^ her tackle^ apparel tmdjumiture, and the 
warrant was extracted in the same £)rm. Bail 
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was afterwards given to the foil amomit of the Dmnm. 
actios^ but with an express reservation as to the "T^TZI" 
liability of the fishing-stores. The j^kingstcres isss* 
have been appraised at the sum g£ 2236iL ; but the 
whole of the value of the ship, her tackk, apparel 
andjumiture, was estimated at S6S5L --«as to this 
lattfr srnn^ there is no dispute ; but we deny oar 
liability beyond it» and the registrar's rqiort ex- 
ceeds the value of the ship and her saSing'ftoreSy 
but does not amount to the aggregate value of the 
ship and h&t Jhhing^ateresi^ - We do not object ta 
any pwticiilar items of this repent^ but our objec- 
tion is generalf «-« on the ground that our liability 
does not extend to the loss sustained by the owners 
of the Princess C^arlMe, but is confined to the 
iralue of the Dundee^ her tackle^ apparel and fiur- 
iiitnre* 

The nature of the action ^^ the warrant rad ac- 
tual arrest are the first things to be regarded ; and 
it so happens that the language in ail the instru*- 
menta is the same : it describes this proceeding as 
(< against the ship» ha tackle^ apparel and fumi* 
ture/' The certificate of the due execution of the 
warrant is to the same effect It will not then be 
contended, we presume, that fishing^atores can be 
leacfaed under those terms. Bail, it is true, has 
been given ; but it must be taiken to be only co^ 
extensive with the action itself ^ it will not go be* 
yond the value of the thing to be released. iThe ob- 
ject of giving bail was to effect the release of that to 
which the action itself had been limited, viz., <^ the 
ship, hisr tackle, apparel and furniture/' But an 
' extended construction of liability is set up in this 
case ; and it is alleged, that there existe an agree^ 
ment, voluntarily made by our own agents, which 
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Domrn*. ^ tatties the lud[>ility of the owner of the Dwldee 
g^^ further than the warrant of arrest limited, as this 
18SS. was,' in its form and description, to the ship, her 
tackle, apparel and furniture. What is the history 
of this agreement ? Mr. Gale, the owner of the 
JDundeCf employs two gentlemen to attend at> 
Harwich upon the release of his ship } the per- 
son, in whose custody she was, refiised . to giye 
her up, without an undertaking in writing for 
bail to the action and arrest, according to the 
▼alue of the Dundee as she then lay in har- 
bour. They consent to give it, in order that the 
fishing-season might not be lost. The agree- 
ment recites, that an action was entered << against 
the Dundee, her tackle, apparel and furniture,!' 
and then undertakes that <^ bail shall be put in 
and perfected in this cause to the amount of the 
value of the said ship and appurtenances.*^ Upon 
this last word much of the argument must neces* 
sarily turn. But can it be said, that considering 
where it is found, the term can embrace more than 
was expressed by the preceding phrase in the head- 
ing ? It is the adoption of one single word to com- 
prehend the ship, tackle, apparel and furniture- 
It is a short mode of expression to prevent repeti- 
tion* What inducement could these gentlemen 
have to extend the owner's liability beyond the 
amount itself of the ship, her tackle, &c. &c. ? 
Why should they have gone beyond the actual ac- 
tion ? Certainly, a person may engage tp give a 
larger gratuity than what the law requires; but 
that has not been done here. They adopted a 
word strictly confined to the language used in the 
heading of the agreement ; such was their view of 
tlie matter; and the adverse parties themselves 
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Seem to have put the same construction upon the Dumdm. 
agreement, till they wrote to the act on petition. T 

A modern statute, the 53 Geo. 3i c\ 159., is ex- i«3. 
tremely applicable to the argument ; and the Court^ 
itself alluded to it in the recent case of the Ckrl 
Johan. • It then remarked, " that anciently the 
owners were, under the general law, civilly answer- 
able for the total loss occasioned by the negligence 
or unskilfulness of the persons th^ employed ; but 
the avowed purpose of the relaxation of this rule of 
law, was to protect the interests of those engaged 
in the mercantile shipping of the State, and to re- 
move the terrors which would otherwise discourage 
people from embarking in the maritime commerce 
of a country, in consequence of the indefinite re- 
sponsibility which the ancient rule attached upon 
them. It was a measure evidently of policy, and 
established by countries for the encouragefment of 
their own maritime interests." And the Court held, ^sg.3.c. 159: 

does not ezteou 

in that case, that it was a law as to BHtish ships, to fareign 
but not as to foreign ships, nor for foreign owners. ^' 
They then adverted to the act itself, intituled " An 
act to limit the responsibility of ship-owners/' and 
recited the preamble, and the acts there enumer- 
ated, and argued upon the force of the clause, " that 
no owners, or part owners, of ships shall be subject 
to answer for any damage done to other ships with- 
out their fault, further than the vajue of theif owrt 
vessel, and the freight due or to gro^ due for and 
during the Voyage which may be in prosecution, 
or contracted for, at the time that the loss or 
damage may happen." In this case, the value of 



* Com of a BtUtMh vessel run down by a Swedish vessel^ 
decided November 20th, 1821. MS. 
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DuxDMw the responsibility is confined to the ship» sis not 
"7 ~ freight was earned. The voyage was altogether 

1623^ most disastrous. 

■ - » 

When the present transaction took place» the 
act of the 53 Geo. 3. had long passed } it was fa;^ 
miliar to all ship-owners i and if the word ** apr 
purtenances'' (as we contend) did not apply eveu 
befiyre the act^ it is much less capable of receiving 
such a construction afterwards. The act, it is true, 
uses the word in many of the subsequent sections 
(in the 7th, Sth, lOth, and 13th), It is, however, 
only used to prevent repetition, and in those paits 
c^ the act which contain directions as to proceed-* 
ings in equity ; but in the enacting part, the part 
which is most important, and which specifically 
relates to the liability of owners, it is not used. In 
the passages in which it is to be found, it is evi* 
dently used in the same sense which it was in- 
tended to bear in the agreement^ where it was 
adopted to prevent the too frequent recurrence 
of the words ** apparel, tackle and furniture.'^ 
The first section, as far as bears upon the present 
question, limits the liability of the owner <* to the 
value of his ship, and to the freight due or to grow 
due.*' The second section puts a construction 
upon the word freight, and it embraces the car- 
riage of goods belonging to the owner, and also the 
hire of the ship in case she is sailing under a con- 
tracts And it was a proper provision of the legis* 
lature, that the price of the carriage of such goods 
should go to the freight; as, in owner's goods, there 
is nothing that can be considered as freight, in the 
strict sense of the word. What an incongruous 
construction it would be after this to say, that the 
actual value of the cargo, and not the mere freight 
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of it shall contribute* The goods themselves are dcwwh. 
not to be included incidentally, when their hire is T^^ZJ^^ 
provided for in direct terms, Butj independently ^^^ 
of the construction of this statute^ the word <^ ap- 
purtenances^^ can» in no strict legal interpretation^ 
be said to go beyond a thing inseparably and ne- 
cessarily connected with it ; and th^y argued that 
53 Geo. S. c. 159* was of large and general oper- 
atioUy and that it was unsafe for tl)e Court to cour 
strue it according, to a particular voyaget and the 
particular course of trade in which a ship happened 
to be engaged, so as to subject goods on board, as 
appurtenant to a ship» to be within the intention of 
the legislature. Whatever damage, therefore, the 
Dundee has done, she must compensate it on the 
aame principles of responsibility that would apply 
to any other British vessel % She should be viewed 
not M ^GreenhndeTy but as a QavigajtiDg fihip> a^d 
fishingrstores are not necessary tor a ship's naviga^ 
tion. The appurtenances are only what i^ ^b^o- 
lately necessary for a navigating ship, and not for 
faer iikcid^tal trade; they do not include thp 
meaoa taken oti board for the sviccess of that trad«* 
Suppose a wine ship, or a ship in the j(fiican trade^ 
or a ve3sel oatward bound in search of a cargo of 
dyeing woo4s i •<*- the staves and pasks t:aken put 
for the reception of the homeward cargo, or the 
lurtides of barter, could never be claimed as ap- 
purtenances, more especially under the restricted 
liability of an owner in viitue of the difiereqt legis- 
lative enactments* And there is no more necessary 
connection between fishing-stores and a vessel in 
the Greenkmd trade^ than between ships and the 
articles just mentioned. Again, fishing-stores are 

are always separately insured, since it has been 

I 2 
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BuwDBB. Iftji^ in the case of a Greenland ship, that they are 
januaiy S8tb> "^ withio a policy of insuratice " for ship, tackle 
M«s. and furniture.*' Hoskins v. PickersgHL * This 
■shows what the common acceptation of the term 
is in the usage and understanding of merchants 
Neither would they pass in a conveyance. The 
dicta of maritime writers, whidh are collected by 
-Mr. (now Lord Chief Justice^Aio/^ in his work on 
Shipping!, "that a ship's boat would not pass 
by a conveyance of a ship, her tackle, &c." go 
farther, perhaps, than the law of this country 
'Would, because our printed forms of bills of sale 
mention " boats; oars and appurtenances whatso- 
ever to the ship appertaining;" but no one can 
'say, that upon the sale of this ship in the ordinary 
manner, her fishing-stores would be included in the 
word " appurtenances :" they do not appertain of 
necessity to the sMp ; tliey are the proper appur- 
'tenances to the cargo, and are the means and in- 
'struments of providing^ a cargo and sending it 
home. Fishing-stores are not, therefore, strictly 
and properly appurtenances to the ship, though, 
without them, it might be difficult to furnish a 
cargo. Supposing this ship had been chartered for 
the voyage, these articles would not then have been 
furnished by the ship-owners; coukl they; in such 
JL case, have been made liable to contribute in com- 
pensation ? They then referred to Blackstone^s 
Commentaries t for the meaning of the word 
** appurtenant,** when used in the sense of- "com- 
mon appurtenant,^* showing, that it clearly signi- 



* Park on Insurance^ p. 97. 7th Ed. Marshall on Insurance, 
p. 7S5. Sd Ed. . + P. ^. 8d Edition 

X Vol. ii. p. 32. Colqridge'% Edition. . 
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fied a thing which is absolutely inseparable from Dundu. 
the freehold^ being claimed in right of it by imme- ]^^~^^ 
morial usage and prescription. So again, with re- ^^^^ 
spect to a seat or pew in a church, claimed as 
appurtenant to.a dwelling-house. Appurtenancies^' 
therefore, both in the language of the Act of Par-* 
liament, and according to all . legal understanding 
of the. same word, must be. taken to mean, not any^ 
thing which is in a manner accidentally connected 
with another, but something so inseparable fx*om. 
it, that it can hardly be taken away without . de« 
stroying it A doubt may even arise as to the 
jurisdiction of the Court, in regard to this .fishing- 
tackle. . The action is against a. specific thing ; bail, 
is given to the action for it ; the jurisdiction is in 
rem— r what is the. res ? — " the ship, her tackle,, 
apparel and furniture," and their proceeds, the 
representative of the res. If you take away the 
masts and rigging of the ship, you destroy the. 
thing ; she is no longer a ship — she is a mere hull ;. 
but if you take away the fishing-tackle, it is not so;, 
she is still a navigable ship. The fishing-tackle; 
was only accidentally on board; it is not.neces* 
sarily so ; but the case is to be considered not qiid 
Greenlander^ but as a navigating ship. The baiL 
being then given ibr a specific thing, it can in no: 
way contract or extend the legal responsibility, any: 
more than the undertaking for the bail. 

Arnold & LushingtoJt, contr^-— By the general 
law, owners were altogether responsible for any 
loss or damage occasioned by their ships, or by 
those who were entrusted with their management. SopH, iis. 
This common law liability has been limited byse-. 
veral acts of parliament. The 7 Geo. J2. c. 15. . 
provides that, in cases of embezzlement by the- 

I 3 
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Du.vDEF. master or mariners^ of aily goods on boards th^ 

janv i»th ^*^^^^''y ^f t^s ship-owners shall be confined to. the 
1823. ' value of their ship and freight. The next act is the 
S6 Geo, S. c. 86.^ which extends the former pro- 
vision, in diminution of their ltability« to acts of 
embezzlement ddne bj other persons on board, 
without the privity of the owners, and in which tlie 
master or mariners shall not be concerned. A fut* 
ther relief is given under the provisions of the 
53 Geo, 3. c. 159. and may be regarded as draw- 
ing a limit round the preceding litnitations. But 
these statutes being in limitation of .the gene- 
ral law, are hot to be extended beyond tfas 
^r construction of the terms they adopt. Tbe 
terms of the enacting clause of the ^ Geo* 3. 
are to be taken with reference to the 7t^9 ^tfa^ 
lOtli, and ISth clauses of the same ict^ in which 
tbe responsibility of the Bh^>^wner is thus lin 
mited^ *^ to the value of the ship with all her 
aqppurtenances and freight:" and they argued 
that the word ^^ appurtenances" was not there used 
as it is in the corresponding clausi^s oi the two 
preceding acts, but that it must be taken to refer 
to what is absolutely necessary for the particular 
^ip that occasione4 the damage, and the . Voyage 
dbie was at that time pursuing. We are not there* 
fore, driven to an interpretation of the words ^^. ship 
and freight," because the interpretation is given in. 
the subsequentsectionsof tbe act itself, particularly 
in 5« 7* where certain proceedings are marked out 
in case the vessel, with all her appurteoancesi and 
the amount of the freight shall not be sufficient to 
make full compensation to all injured parties* This 
and other sections plainly show, that appurtenances, 
are included in the phraseolo^ of the earlier sec^ 
tions, and declare the extent to which that term 
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wiH go. The ship was soMy equipped and fitted ^ D^i^DtK. ^ 



out for the Greenland fishery, and was, at the lime ?ja„tttfryfwdi 
she causfed this serious damage, on a fishing voy- ' ^^2^« 
age to Deceits Streights ; her fishing-tackle was 
on board, and must be considered as part of her 
appurtenances ; and when the ship was released at 
Harwich^ an engagement was made^ by persons 
duly authorized by the owner, tliat bail should be 
given to the amount of the value of the ship and 
appurtenances. The form of process that wai 
used upon the arrest i>f the vessd, was that which 
is the only and ancient formula t>f the Court. The 
aM;icHi was entered and the warrant was decreed in 
the ancient and recognized fohn> viz. i^inst the 
ship, tackle apparel and furhiturei and bail is put 
ita following the same expressions. It was under 
this form xjf£ process that the general responsibility 
of tlie ship-owner was enforced, before any legisla^ 
tive interpo^tioH. These are the forms and instru- 
ments that were in existence and use under the gene- 
ral law ; and they extended to the owner's general 
lii^lity : If then they included the whole liability, 
they will necessarily include that which is left of 
the whole. The case of Hoskins v. Pkkersgill^ 
that has been cited, is not applicable ; for the con- 
struction of policies of insurance is always arbi- 
tsrary ; and it does not appear that, in that case, 
th6 word " appurtenances " was used, so that if it 
nad been used, there is nothing to show that 
fishing-lines would not have been included. In 
Brough v, Whitmore, 4 T.R. 206. the word ''Jur. 
mtwre '^ in an action on a policy of insurance upon 
an EMi India ship, and on the tackle andjfl/mi- 
ture of the ship» was held to include the stores and 
provisions which were for the use of the ship's 

I 4 
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PoviiBi. crew.* Tlie castom of merchantSt therefore, with 
\j^| ^^ regard to the construction of policies of insuraoo^ 
}82$. ^ is apparently too uncertain to assist in the right 
determinjition of this question. 

Judgment. 

Ix>rd StowelL — The question which the Court is 

now called upon to decide arises out of an unfor- 

tunate case, in which it appears that the ship Frin^ 

(oess Charlotte was run down and sunk by the Green* 

land whaling ship the Dundee, then bound on ^ 

fishing voyage to J^avis^s Streights, find tQtally lost 

and destroyed, not certainly with any purpose of 

. such destruction, or indeed with any purpose of 

injury whatever, ibr that would have required a 

consideration of a very different kind, but from* a 

want of that attention and vigilance which is due 

to the security of other vessels that are navigating 

on the same seas, and which, if so far neglected. as 

to become, however unintentionally, the cause of 

damage of any extent to such other vessels, the 

maiitin^e law considers as a dereliction of bounden 

duty, entitling the sufferer to reparation in damages* 

The quantUQi of reparation due in such cases 

has been differently measured in the maritime laws 

of different commercial countries, and of the same 

commercial country, amongst others our own, at 

Andent law of different periods. The ancient geperal law ex^ 

compensation. ^^^^^ ^ £^^y compensation out of all the property of 

the owners of the guilty ship, upon the common 
principle applying to persons undertaking the pon- 



* In the United States, a policy on the ship is understood to 
extend to the sails, rigging, tackle, fumiturei boat, and pror 
visions. Phillips on Insurance. Bo^on, (U« S.) 1823, 
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%'eyance of goodsi that tfaey> were aaswerable for Davou. 
the conduct of the persons whom they employed^ "J '^^~ 
and of whom the other parties who.sufibreffdamage isss. 
knew nothing, and over whom they had no con- 
trol. To this rule our own country conformed ; 
and it is not to be denied that, the term campensa* rm compote 
tiM is not very accurately applied to any restitu- Ury Jminteij 
tion that falls short of a fair and full indemnifica. ;S!Sto u2t 
tion for the injury done. But Holland havinir in- ??*""^Sf.' 

3 t ^ n t fiur and flill In- 

troduced a law for the protection of its navigation, 

that persons interested in. it should not be liable 
beyond the value of that property of their own 
which they exposed to hazard — their ship, freight, 
apparel and furniture. England followed in suc- 
cessive statutes, by which it protected owners from 
reapo^sibiUty beyond- tho^e interests, ;first in the 
case of^^n^^zlements committed by spme of the 
crew:i^the;ship herself* ; and, in a succeeding Sta^ 
tute t, this protection was extended. to the case of 
embezzlements committed hy other persons. The 
Legislature proceeded, in a later Statute 1^, to give 
the same protection in the case of all losses other- 
wise produced. The latter statute, . which most 
inunediately applies to the;present question, in the 
firsts enacting clause, subjects the ship^ tackle^ ,ap^ 
parel Budjumituref and its Jreight, but iq the ,fol- 
\pwing clauses, particularly in the 7th and 8th, the 
word appurtenances is introduced, and is : repeated 
as subject to contribution. Now these latter clauses 
piustbe considered as explanatory of th^ firstclause, 
provii^ that the obligation of that clause, though 
briefly expressed in its own terms, was intended to 
embiface whatever cQuld be £urly considered as the 

* 7 G.2. C.15. t 26G.S. c86. J 63 G. 3. c. I59j 
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thivtbtt. Ap^teMmes of tbe ship^ It cannot be suppesed 
that these following clauses introduce an inopereu 



''^'i^s. ' tive word totally without meaning : and they can 
A?^'^* ^ hav* no meaning unless they are understood to be 
pnrtemmcet*' virtually incorporated in the first clause, and to 
£3(^3.0.159. derive an operation from it. If not so» they are 

either totally unmeaning^ or they must stand in 
direct contradiction to the enacting clause, if that 
clause confities its own intended meaning to the 
ship and freight only, and tbei^e other clauses carry 
it to othei* subjects. The word cannot be. con- 
sidered with any propriety as the intrusion of a 
new, distinct, and distant subject* A cargo cannot 
be considered as appurtenances of the ship, being 
that which is intended to be disposed of at the 
fi>reign port fet money, or money's wcxth vested 
in a return cargo. Its connection with the ship 
h mertiy trusitory, and it bears a distinct diarao«- 
ter of Iti own. But those accompaniments that 
aHe essential to a ship in its present occupation not 
being cargo, but totaUy diflfennt from cargOi tliough 
they are not direct constituents of the ship } (if 
ibdeed they were, they would not be appurtenances ; 
for the vety nature of an appurtenance is, that it 
is one tUng which belongs to another thing ;) yet 
if they are indispensable instruments, witiiout 
which the ship cannot execute its mission^ and 
perform its functicms ; it may, in wdinaty loose ap- 
plication) be included under tiie term skij^ bmng 
that which may be essential to it, as essentfad to it 
as any part of its own immediate machinery. 

The appurtenances here particularly charged as 
liable to contribute are the ^fiMng^stotes^ vidued 
by the mer c ha nt s at LUyd^n at 3236/. tiie ship 
being valued at 2685A, and being equipped for a 

19 
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whaling royage to Dim^sl^re^l^k The owner of Vmxnm. 
the ship, who i% charged with the itijuryi cokitendSr jj,,«,o,, ««>► 
that these i!shiiig<»stores are protected firom all ^^^^ 
liahiKty to contributei firsts by the mode ifi which 
the suit oomtnenced by an atrest of the stdp^ tackle^ 
^^pparel and Jumitute only, without including the 
fishing^Btored $ for it has been argued, that fishings 
stores cannot be considered as furniture^ ibasmucii 
as it has been determined^ on the autboritf of the 
caw of Haskms v« PickerSgiU^ which was Cfuoted, 
that they are not entitled to be so considetted. It 
» a case to be found in two or three works, stated 
concisely *, but more fiiliy in Mr. Serjeant jl/^r* 
skalPB book on Insurance* t He observe, that 
the aaage of trade often contntb the general con« 
struction of the policy } and whit idiail or shall Aot 
be protected as a part of the ship sokAfuMUure, 
d^ends, in some cases, od the usage of a partiCQ^ 
lar trade. As^ where an insurai^ce was made on 
a Grimdand ^ip, and in an action (m the policy, 
the question was, whether the fishing-tackle wad 
ioduded in the insurance on the ship BBdj^tmiksre^ 
Lord Mansfield said, <^ there was no doubt that 
boats^ rigging, and storos belonging to the ship 
were indoded ; andas to tbe&hing^tores^ it imist 
depend 9n Hie tMCge qftmde.^* Contradictory evi» 
deock was givMi On this y the Jury found fbr the 
plaitatiff} but the Gbort afterwards set aside the 
verdict, on the ground diat the evidence of usage 
was piindpally for the defendants^ 



— * ■ 



* Park on Insurance^ p. 97* 7th Ed. 

f The editioh of 182S, p. 7S(5., published by the author's 
son, notioes fbUy the case of the Hhtndee, as does Mr. JFToft in 
the last edition of his wiak oa Shipping aiid Ns?igatioD| p. 408^ 
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Dowin. In this case then it was finally decided, and upon 

— the best authority, that of the Court itself* diough 

18S3. after much contradiction of evidence, and a verdict 
given . by the Jury the other way, that by the usage 
qf trade, the meaning of the woTdJumiture did not 
include fishing-stores in the construction applied, 
to a contract of insurance. I am not suflBciently 
aware; whether this would govern the construction 
of the same word occurring in. an Act of Parlia-^ 
ment, or in the phraseology of a Court, in which* 
its meaning is perhaps more to be collected from 
its proper and genuine import, than from a pre- 
vaiUog understanding controlling its proper mean- 
ing in/a contract between two individuals, whose 
words were not to be carried beyond their own in. 
tentions in the contract. 
Hie mode of 3ut.it is unnecessaiy.for me to pursue that ques** 
{^'^^^""'^ tiott. further; because it is. an admittedfaet, tiiat 
&?''bd^^' this mode of initiating a suit by arrest of sh^f 
Mickiitfotmuk tacklef.apparfil znd furniture^ is the ancient. for- 
mula of the Court, though leading to a full remedy 
afiectipg all. the property of every kind, belonging 
to the owners. ;The same formula has existed and 
operated its remedy, under all the variations by 
which the remedy has been modified. It has be^n 
no further restricted, than as the Statutes restricted 
it. But. the .initiatory terms, tackle^ apparel and 
furniture^ founded the suit .sufficiently to enable it 
to embrace . all the objects which the Statutes left 
subject to its operation. These restrained them 
only by their own particular restrictions. The. 
same words went as far as the general law went, 
notwithstanding the narrowness of those terms ; 
and they must now go as far as . the general law, 
limited only by that Statute, extends. : 



of the CoorU 
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The cause proceeded upon this commencement, ihnmn. 
and a release of the ship from arrest took place, jj^^^ ^^^ 
upon bail given in to answer for the liability of the "23, 
stores as well as of the ship. I suppose it was an 
understood matter between the parties ; because 
there was no application to the Court, upon any 
complaint of the oppressiveness of the bail re- 
quired, and praying the ship might be released 
without giving bail for the stores. I think the 
transaction beai^ the face of an intention on both 
sides, that-the question concerning the- extent of 
the bail should be finally brought before the Court . 
controversially, but that the security now given 
was to include the Jishing^toreSf subject to the 
final opinion c^ the Court upon their liability. I 
see no sufficient ground for a charge of ill faith on 
either side. The whaling ship is anxious to be 
discharged in prosecution of her voyage; the owner 
of the Dundee is willing to accommodate, but ex- 
pects security to be given for the fishing-stor6S in 
case they are requii^d to contribute. That secu- 
rity is given as, and understood by the party as, 
-conditional, though not so expressed id terms. But 
it is to be inferred, I think, from their agrieeitient 
to have distinct appraisements of the ship and 
tackle J apparel and * appurtenances. I do not, 
therefore, quite understand the ground of that 
complaint which has been indulged, that the word 
appurtenances was • craftily introduced into the 
agreement about bail, by surprise upon the Dun- 
dee. In the first place the- bail is taken for no 
more tjban for* what they had mutually agreed, 
9000/.- the value of ship and appurtenances. If 
the appurtenances are liable, the. stores are to be 



128 CASES DETERMINED IN 

Djmniti. ketable in that coiintr}' ; but the similarity of caf- 
jaiwaf^ s»tb, SO^^ glvcs HO spccial Character to the ship. She 
1823. coDtiQues, ad before, merely a carrier, suited equally 
to the conveyance of other goods if they could be 
carried ivith advantage. The particular employ- 
ment is transitory, and leaves her a simple mer- 
chant-vessel, as it found her, without any peculiar 
character belonging to her to be derived from the 
caijgo. 

' To these condderatiohs, I must add, that if the 
stores are not liable in contribution, this class of 
vessels is favoured in a very unfair degree. If a 
ship is run down at sea by a merchant-vessel, the 
wrong*doing vessel is, by the act that diminishes 
the general responsibility, still liable to contribute 
not only to the extent of herself, but to that of her 
freight outward, and of her freight homeward if 
contracted for, and for what owners properly would 
have paid for freight, if it had been liable for freight. 
But in this class of vessels there i& no fre^ht either 
outward or homeward, nor any owner's property 
on board ; and unless the fishing-stores are made 
responsible in contribution, here is no fniid for 
compensation but the vessel itself, as is actually 
contended for in the present instance; This class 
of vessels is highly favoured by the British Legis- 
lature, and most desei*vedly, not only as the ac- 
quirers and importers of a most useful and valuable 
property, but likewise as nurseries of a race of inva« 
luable seamen, of skilful and adventurous mariners, 
peculiarly qualified to encounter the ^hardships 
which the elements in those climates can present. 
But surely it can be no part of the intended en- 
couragement, that they shall be qualified, to do 
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filiBchief at a cheaper rate than other vessets. If Dundxc 
nothing but the vessel itself be liable, that would ''^~^Z'^ 
{^resent a I'esult apparently very unequal and un- 18^3. 
ju8t» not only to the injured vessel? whose com-^ 
pensation wai^ so much abridged^ but likewise to 
all other vessels, whicb» having committed the like 
injuries, were subjected to a so much severer re* 
tribution^ 

On all these gsrbunds I pronounce that the fish* 
ing stores are liable to contribution.* 

Costs refused. 



* The owner of the Thndee subsequently applied to the K.B. 
Court of K. B. for a writ of prohibition. « The Court, however, ^^^^ 
declined to interfere in a summary wi^, and directed the plains 
iiir to' declare in prohibition^ Accordingly an oKltion was brought 
m M.T.182S; and the cause came on before AihaU C. J.,( 
when it was agreed to turn the &cts of the case into a special 
▼erdict." IMt^ 2d ed. p. 41 1. llie case has since been argued 
before the Court of K. B. by Mr. Campbell for the plaintiff, and 
by Mr. TindcA for thedefendimt ; and now stands for judgment. 



CAPTURES ON THE JAMAICA STATION. ^^L*/*^' 



182S. 



Sir^. 



YHE proceedings, in this case, originated in a ctafmrfar 

monition decreed against John Carter y Esq. ^•"p^^''^ 

late commander of H. M. S. Thracian, to shoW thatheas^ami^ 

cause why Admiral Sir Alexander Cochrane^ Bart. S^ TJSTSSlS^ 

orders from the 
Admiralty I seumdlvt that without any direct orders from the Admiralty, bo had a right, acting 
upon his own authority, as Admiral, though subject to responsibility for so doing, to toko upon 
himself the command of the iket; not sustained* 
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CAiWRBs OH sliould not be pronounced entitled to the flag-pfa-> 
ijATloir*' portion accruing from certain prizes captured in 



the Gulph of Mexico^ on the Jamaica station, 



1833. ' The cause was argued, by LushingUm and 
/. Addams^ for Sir A. Cochrane ; and by the 
King's Advocate and PfUlUmore^ for Captain Carter. 

Judgment. 
Lord StowelL — This is a question of interest be- 
tween Sir Aka:. Cochrane and Captain Carter in 
prizes taken so long ago as the year 1814, by the 
fleet on the Jamaica station^ each of these gen- 
tlemen claiming to share as Commander of that 
station, at the time of the captures.* The facts 
are, that Admiral Brown, who had the command 
of that station, died the 20th of September 1814, 
and there was no Admiral present on the station 
to assume the command, which was assumed by 
different ofiicers of rank inferior to that of Admiral, 
tiU the arrival of Admiral Douglas with Admiralty 
orders, in the Mat/ following, the Admiralty order 
bearing date on. the 18th of Janxiary. Captain 
Carter claims his share as the officer commanding 
upon the decease of Admiral Brown, having no 
superior in the fleet above him ; but a claim is in- 
terposed for Sir Alea^ander Cochrane, upon two 
grounds ; one, that he assumed the command of 
the fleet under orders and instructions from the 

* Captain Carter^ in his answer to the sixteenth article of Sit 
Alexander Cochrane*s allegation, admitted the following cap- 
tures, viz. 



^ .| . r Suppli/ md Paulina 29th Sept.*^ 

Uo,^ Maria 5th Oct. 



U 



>» 



Amelia 14th Nov. n^^^' 

Eleanor , ••••••••••• 1st Dec! 

Nelterviile, captured by Capt.CoM, 25th Dec. 
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Admiralty ; that ground aloYie is put forward by CAnvBia ok 
himself; the other is put forward by his Counsel ^^^lAmvl^^ 

only ; it is not to be found in his plea nor in his ; 

evidence, but only in the argument of his Counsel ^23. * 
— ^that without any direct orders from the Admi- 
ralty, he had a right, acting upon bis own autho- 
rity as Admiral, though subject to responsibility 
for so doing, to take upon himself the commiand 
of the fleet. 

There are many reasons, I think, that must dis- 
courage this Court from paying much attentipn to 
this last position. It is quite a sufficient one, that 
Sir A. Cochrane does not venture to claim upon 
that ground, and that there is no portion of the 
evidence that applies to' it, but one which denies 
it, that of Admiral Dotiglas. So that if this Court 
did venture to admit it, it must be in the teeth of 
the only evidence that applies to it. But I must 
add, that without strong evidence in its favour, I 
should be deterred from pronouncing for it. In 
as far as I can judge, it would be a rule likely to 
produce great public inconvenience and danger. 
The distribution of the public maritime force lies 
with the Government<r To them alone are the 
exigencies of the various public services known,— ^ 
what is wanted here and what is wanted there, and 
how these wants can be best and most commo- 
diously supplied. An Admiral at a distance has 
only a partial and limited view of those exigencies, 
of what presses only on a particular quarter under 
his eye, whilst an approaching greater necessity 
may call for the application of that force elsewhere. 
The utmost that a bold imagination could venture 
to conjecture would be, that the contrary must be 
the rule, and the other possibly an exception — a 

K 2 
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Caftoku <»v 

SHI Jamaica 
SxATioir. 

JprillSih, 
18S3. 



splendid exception to be justified by a sound dis/ 
cretion, acting with effect upon a great and urgent 
necessity. But I do not even presume to lay down 
that rule or any otlier. These papers refer to 
jrules and regulations of the navy, which are not 
aU before me ; and I should be worse than the pe- 
dant instructing Hannibal in the art of war*, if I 
were, from any judgment of my own, to state 
what I considered as the rules that ought to direct 
the conduct of the Admiralty upon such a subject 

I confine this case therefore as Sir Alejuander 
Cochrane has confined it :— Did the Admiralty au- 
thorize him to take the command of this station in 
such a manner as to entitle him to the fiag-share ? 
«~ did he assume the command ? And if the Ad- 
miralty did not originally authorize it, have they 
given such a subsequent approbation as may be 
supposed to confirm and acknowledge that autho- 
rity ? 

The authorities to which Sir Alea:ander appeals, 
are the instructions he received, partly from his 
predecessor, and partly direct from the Admiralty. 
The latter he received on the 19th September^ 
and he acted immediately upon his intei*pretation 
of them, for he sent the next day a communication 
to the fleet upon the Jamaica station, he himself 
being on the Halifax station, to put themselves 
under his command} so that upon the fact no 
question remains, and be exercised it, as far as ap« 
pears in these papers, till the arrival of Admiral 
Douglas^ as has been pressed, — exercised it in al- 
most every form, gave orders of almost every spe- 
cies, filled vacancies, inflicted punishments in con- 



* Cicero de Oratore, lib. ii. s, 18. 
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fiequence of Court-Martial sentences; in short Cattukiio^ 
performed all the functions of an able and active '"itimV!^^ 

_ 9 m 

Commander of the fleet ; not only when present 

with it, which he was from November the l6th to 'issa. 
the 26th| during which time none of these cap- 
tures were made, but likewise before he quitted 
his own station at Halifax^ and after he had passed 
through the limits of the Jamaica station, which 
he did upon the 29th, conceiving himself autho- 
rized so to do till the appointment of a successor 
by the Admiralty. Upon the assumption, there- 
fore, and exercise of command, no doubt hangs j 
but the question remains, whether that assumption 
was made correctly, and in conformity to the au- 
thority communicated to him by the Admiralty. 

Now, I confess, I am unable upon any interpre-^ 
tion I can apply to these orders, any or all of 
them, from the Admiralty, to find an appointment 
to this command. All tliat appears is this — an 
expedition to New Orleans had been projected by 
the Government here; in consequence, instruc- 
tions were forwarded to Sir Alex. Cochrane^ the 
Commander on the Halifax station, authorizing 
him, in certain events, to enter upon either of 
the West India stations, for it seems there are 
two, or to send one or more of his flag-officers 
there, for the execution of any particular service 
connected with that expedition. An instruction 
had been given to Sir John Borlase Warren^ his 
predecessor, and which was delivered over to him 
as part of his instructions, manifestly contingent 
upon an event that nev'er happened, and to be 
temporary whilst the pressure of that event lasted. 
No. 1. is a letter from Lord Melville, dated 29th 
Jufy 1814, not a word of taking the command of 
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CATtpBssoK the fleet on the Jamaica station; nothing but an 
SzATioK. optional commission to proceed either himself per- 

^^^ ^^^ sonally to that station, or to send some of his ships 
1823^ ' there. For what ? To assist in the projected ex- 
pedition to New Orleans^ not for any service to be 
performed on that station through which he must 
necessarily pass if he put himself in motion for 
timt expedition. No. % is from the Secretary of 
the Admiralty, dated the 1st of August 1814, an 
instruction to enter into either of the West India 
stations upon certain events, or to send flag-ships 
jthere. What those events were was not stated 
there, but are to be found in the antecedent instruc- 
tions given to his predecessor. Sir J. Warren^ date4 
Nwember 1813, in which he is directed, ip case 
any superior hostile fprce entered either of the 
other stations, to proceed there hipiself, pr s^nd 
reinforcements to the British Admiral ; aqd if he 
went himself^ to take that Admiral and the fleet 
under his temporary command* This w^s a con- 
tingent instruction, dependent on an event which 
never took place, either in his time or his succes- 
sor's. The last letter pleaded as instructions con^ 
veying authority, is one dated the 10th August 
1814, from the Secretary, relating entirely to the 
expedition against New Orleans^ and the arrange- 
ments proposed for it, with a permission either to 
proceed there himself or to send one of his flag^ 
ofiicers to co-operate with General Ross on that 
service. 

Now, I confess, I can see nothing like a clear 
and deflnite delegation of authority, as contended 
for on the part of Admiral Sir Alexander Cochrane. 
I cannot but think, that if the Admiralty had in^ 
tended to give it, they would h^tve expressed that 
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intention in a more direct and precise manner, and CAnunssoK 
not have left it to remote inference in the way now '^^Irj^v?^ 



proppsed. That consideration alone would deter- ] : 

mine my conduct, even if the expressions them- ' /lisss. 
selves had not been such as to warrant a different 
interpretation from that which has been imposed 
upon them. 

The case, then, wanting original authority, falls 
back upon subsequent recognitions, which, it is 
said, supply its place ; and this is pressed princi* 
pally upon the ground that no censure has been 
passed upon the assumption and exercise of the 
command; and that, on the contrary, the Admiralty 
prosecuted Captain West, at the instance of Sir 
Alexander Cochrane^ for disobedience of orders. 

Now, taking it to be the fact that no censure was « 

parsed, that may be accounted for upon many rea* ^ 

^onable suppositions : — that the Admiralty might 
]iot think it necessarytoproceed to that length upon 
B mistake committed by an officer of high reputa* 
tion, it being a mistake which had led to no unlucky 
results ; the ordinary business had gone on in the 
,iisual manner, sentences of Courts-Martial upoa 
seamen were carried into execution in a proper 
way, and other proceedings were regularly con- 
ducted. At any rate, positive censure is not re- Positive cen- 
quisitite to prove that such an authority was er- quired to prove 
joneously assumed j but if something of a censure^ I^^^^^ 
though of the mildest kind be requisite, it is not •"*<***y- 
wanting. The refusal to allow the usual privilege 
of appointing to vacancies, and the annulling of all 
the appointments Sir Alexander had made, is of 
itself sufficiently significant of the fact, that the 
Admiralty and Sir Alexander Cochrane thought 
very differently upon this matter. What further 

K 4 
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cunuus cm {nay have passed betwe^n them and him does not 
SfAnoii. appear ; but this appears, that they refused hin) 



~~ the usual honorary privileges assigned by Admij*alty 
^8^ orders to the Commander of a fleet upon a distant 
station. And Admiral Douglas sufficiently ex^r 
plains the reason^ when he sayc^ that at the time 
of his appointment Lord Melville and Sir George 
Hope assured him that Sir A. Cochrane had not the 
command of that station, and that he himself, by 
order of the Admiralty, filled up all the appoint- 
ments made since the death of Admiral JSrottm, ai| 
having been made without authority* 

The case of Captain West is told in a very imt 
perfect manner. It appears by a letter of Sir Af 
Cochrane^s, dated off Chandeleure^ January 81st 
1815, that Captain West came out with transports 
from Cork tor the expedition^ lie arrived at Ja^ 
^itojca^ where he remaine49 sending in thp transports^ 
und justifying himself under the Admiralty orders* 
iSir A. Cochraffe thought him not justified, and or^ 
dered him to come on to him at Chandeleure, but 
he remained in >port, and accepted a transport of 
money on freight }o England. Sir Alexander writes 
to the Admiralty to desire that he may be tried by 
a Court-Martial for not proceeding to join him at 
Chandeleure with his convoy of transports, and for 
quitting his station when under his command, and 
returning to England* He was tried, and was acr 
quitted. It does not at all appear whether he was 
tried upon both charges, or only on oq^f If only 
upon the first, it proves nothing at all, because the 
Admiralty would most assuredly have tried him 
upon that if informed of the fact upon any credible 
testimony, unless he was justified by the Admiralty 
orders ; if he was tried upon the other charge^t 
then it proves against the authority claimed for Sir 
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A. Cochrane J because there could be no doubt that captoms ok 
mt\i an order was given ; and if not enforced by srAnow!' 



the Courti it must have been upon the ground of , ^^ 
its invalidity, unles$ it was shown that it had never isss, 
been received* 

This cooftprises the whole of Sir Ak^ander^B 
case. For &qrely the cases referred to in argu- 
ment lie at a great distance from it. In the case 
of the Diomede (9 very complicated case), the party 
was held to the original authority under which he 
^urted^and not to that which he accidentally joined.^ 
So . in the Son Antonio, t The cases of Rodney 
and Nelson were, if not conformable to Admiralty 
orders, splendid exceptions, justified by the magni- 
tude of the services performed, and by the subse- . 
quent applause of the Admiralty and the nation ; 
such exceptions as create a rule for themselves 
aloncy but cannot be carried further where the 
samehappy circumstances do not exist. 

It adds much to the disinclination of the Court 
to support such a claim, that Sir Alexander Coch^ 
rone had not arrived within the limits of the sta- 
tion at the time when any one of these captureis 



* It WHS staled hy tbe King^s Advocuie In lus i»*g«meat, that 
the case of the Diome^ depended i4>an such a eombination of 
pircumstancesy and those of such a strange complexion, that it 
could hardly be made a standard of general dicta for other 
casesy and that this was probably tlie reason why the original 
judgment had not been reported* The sentence of the High 
Court of Admiealty was afiinned on appeal. 1 Aokms 2S9. And 
the arguments of Counsel^ before the Court of Appeal» are 
reported in the same volumCf p. 69. The case of the Empress^ 
1 ttod^ S71.y was ako cited by Tit. Lushington^ as recognizing 
the principles established in the Dwmede* 

tr&Kob.iSl& ^ 
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captukm ov was eSected. If an Admiral is appointed by tbe 

seaxioh. Admiralty, and actually has given an order to a 

fleet, he is entitled, though not within the limits at 

188S. the time of capture. But I know of no such in- 

b a*" ^^todw dulgence having been shown to an Admiral who 

the Admiralty, hasjssucd a commaud without such an authority j 

^▼en an o^ ^ud uulcss such a practice were shown, I should 

Sititw^**" ^^ ^oW myself at liberty to apply it. Upon the 

**" A^rfi whole, therefore, I must pronounce against the 

he was not claim of Sir Alexander Cochrane to a flag-share in 

within the sta- r* ^.i 

tioD at the time ^Hy 01 thCSC CaptUrCS. 

theyweremade, ^ , ^ j 

Costs refused. 



^J^^ WILHELM FREDERICK. Noobman. 



issd. 



^SbT^ 'J'HIS was a cause of subtraction of wages> in 
S?^Ae** which the ship, her tackle, apparel, furnituret 

Netherlands, aud the freight due for the transportation of the 
tho^l^riXtion cargo lately laden therein, were arrested on the 
overruled. ^^^ ^£ ^^ j^j^ mate, and one of the seamen on 

board the JVilhelm Frederick. An appearance was 
given under protest for the owners, merchants of 
Amsterdam ; and alleging that they were subjects 
of the King of the Netherlands^ and that the ^d 
ship sailed under Dutch colours, and regularly do- 
cumented as a Dutch ship : that, in the prosecu- 
tion of her voyage from Amsterdam to a port in 
France^ she put into the Isk qf Wight in great dis* 
tress, where she was arrested under warrant from 
this Court, without the sanction or consent of the 
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Dutch ambassador in this country; and further wilhh.* 
idleged, that previously to the sailing of the said "'^"^'' 



ship, the whole of the crew duly executed certain u^^ isth, 
articles of agreement, by which the mode of en- * *^ 
forcing the payment of their wages is particularly 
set forth : — " That none shall have a right to take Manner's con. 

^ tract. 

proceedings at law against the master in foreign 
ports, but all disputes and complaints against the 
master shall be settled or prosecuted on arrival in 
this country. In case the ship^ whilst abroad, 
should be sold, condemned^ or the continuation of 
the voyage be suspended, so as to render it neces- 
sary to discharge the crew, the master shall be 
bound to make a settlement with every on^ at 
such place, and to deliver to each of them an order 
upon the ship's husband, or correspondent* for the 
wages due to each» with a proper allowance for 
traveUing expences, or passage moneys proportioned 
to the distance to this place ; and no one of the 
crew shall demand of the master any further pay- 
ment, much less his whole wages, on pain of pu- 
nishment according to law ; and in case the master 
should be remiss in performing what is above- 
mentioned, the injury thereby occasioned shall be 
made good to the crew by the master at this place/' 
That on the arrival of the ship at CoTves^ she was 
surveyed, and, in consequence of the damage she 
had received, was found to be utterly unable to 
proceed on her voyage : that the cargo was there 
unladen, and the further prosecution of the voyage 
was abandoned, when the men were discharged, 
upon a tender of their wages and a free passage 
home, which they refused to accq>t* The 
other side alleged, that the action was prose- 
cuted v/ith the previous sanction and consent of 
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wiLHKLM the Dutch ConsuUGenerid for Great Britain and 
Frebemck, /^^2fl«rf : that upon the ship being obliged to put 



182d. 



j%'i3th, into CoweSi James Dcty^ the Dutch Vice-Coilsul at 
that place, undertook to act as agent for the inas# 
ter and the ship : that the ship was repaired and 
refitted for sea, and subsequently the cargo waf 
sold and disposed of at Comes ; that the said 
owners abandoned the ship, and advised the mas^ 
ter and their agent to that effect i that, accord<« 
ingly, the master executed an assignment of the 
ship, her tackle, &c. to the agent and others, in 
trust for, among other purposes, the payment of 
the seamen's wages ; that the men continued, in 
the fiervic0 of the ship, and were victualled by the 
said master, through the agent, until the provi** 
sions were withheld; and they submitted that, 
although the articles of agreement might operate 
to preclude a suit or action against the master^ 
they would not aSkct the action now prosecuted 
against the ship, her tackle, &c., &c. 

In support of the protest, Lushingtan. ^'^ The 
ambassador of the Netherlands has not given his 
consent to the institution of this suit. In the Mea?" 
icana, Azkenson *, which was the case of a ship 
arrested in a cause of wages, the Court said, ^* that 
the consent of the Spanish Consul was not suffi-* 
cient to authorize the Court of Admiralty to enter-' 
tain a suit between Spanish subjects;'* and it more^^ 
over added, <* that the sanction of the Spanish 
minister was necessary/' He also cited the pre* 
vious case of the Courtney, £nglish, Edw. 240. 
Sdly, The particular articles of agreement bar the 
seamen from resorting to a foreign jurisdiction. 

* Decided J«fy 15tfa, 18l4f. 
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But» b^sid^s these objections, here is an affidavit Wiu»Lk 
thfit these men were paid their wages on the 30th ^*"***'^ 



dpHh Ai^d their receipt is in the following terms t uat^ 130% 
" We have finally settled for, and received the ^^^' 
lirages due to us respectively, and have no further 
Qpr other claims upon the ship.'' 
, PhilUmore & J. Addams contra. — * It appears, 
from a search into precedents, that the authority 
of the Consul-General has always been held suffix 
cient for suits of this kind. That is consideredto 
be the consent of the accredited agent of the Go- 
vernment to which the suitors belong, as was ob- 
served in the case of the Courtney which has been 
cited. The Mexicana was a case essentially dif- 
ferent in its circumstances from the present. There^ 
the vessel was about to proceed on her voyage ; 
here^ the vessel was abandoned by her owners: 
for they write thus to the master; ** We cannot 
interfere, as the survey of repairs exceeds the value 
of the ship : you ought to have abandoned her, 
and had her sold to break up, in which case the 
crew would have been paid out of the proceeds.'' 
This is a complete recognition of the riglit of the 
seamen to sue ; and the ship having been assigned 
over to English creditors, the men are without a 
remedy, if not assisted by this Court. We admit 
that they have received their wages; and they now 
apply for their costs. 

Judgment. 
Lord StowelU -^ I believe the ambassador's con^ 
sent has been given in this case, though it may not 
appear upon the proceedings. But I am of opinion, 
that this was not the arrest of a. foreign ship, but of 
a British. The owners had abandoned her to the 
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wiLRBtH discretion of the captaiiii who assigns her over to 
>KD«Mcg. £^f^f^ creditors at Coroes. Here was then a dis- 



3iay isdj, claimer by the owners, of their own articles of 
agreement ; their contract with the seamen was at 
an end ; and I am satisfied that the seamen may, 
under these circumstances, proceed, on the general 
law, to establish their claims. It is not, therefore, 
necessary for the Court to enter further into the 
case. I overrule the protest ; and decree to these 
men their costs, to the time when they gave a full 
and final receipt. 



^%^ HELEN. Cornish. 

^bSd f 1-^ 'PHIS vessel, with an assorted cargo, sailed in 
rate ihip, and July 1819, ou a voyagc from Liverpool to 
droits of Admi. GeTioQ and Leghorn. On 3d August^ while off 
to^toS^Si Clorpe de Gatt, she was piratically boarded and 
^j^^upon a plundered of a quantity of bales, cases,* and various 
the Crown. othcr goods, by the master and crew of the brig 

William ; who afterwards disposed of the goods 
in the islands of Sardinia and Malta. The brig 
was subsequently boarded and taken possession of 
at Smyrna^ by H. M. ship Spei/^ and Delano the 
captain, and the crew of the brig were severally 
convicted at a Sessions of oyer and terminer held 
at Malta; and, on 4th February 1820, were 
executed. 
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The proceeds of the goods that arose from the Helkm. 

sevefal sales, had been paid to the pirates princi- 

pally in gold coin, which, with other effects l^ss. ' 
found on board, were deposited in the hands of 
the Government Treasurer at Malta. On SOth 
June 1S21, a monition issued* calling on all parties 
to show cause why this property should not be 
condemned as droits and perquisites of the Admi-* 
ralty. An appearance was given for certain JBr»- 
tish and foreign merchants, as the lawful and sole 
owners of the cargo late on board the Helen, 
praying the payment of the proceeds to their use« 
On 2Sd October^ in the same year, the Court 
rejected the prayer of the claimants, together with 
their petition for costs to be paid out of the pro- 
ceeds in the registry ; and condemned the goods 
as droits of the Admiralty. From this sentence 
the claimants appealed. 

In support of the sentence, the King^s Advocate 
^bortly opened the case by stating, that even if 
the fact were established, that the money found 
on board the pirate vessel^ proceeded from the 
goods of the asserted owners ; a question would 
arise, whether, in strictness of law, they could 
claim it The owners may pursue their own pro* 
peril/, but they cannot make out a claim to money 
arising from it. The goods themselves, and not the 
proceeds of those goods are liable to be attached. 



♦ HERCULES, otherwise DUKE of PARMA, Broww. ^^^iT' 

In this case the Court decreed two warrants to arrest the Arrest of pro- 
proceeds of the cargo of a Spanish ship, unlawfully and pirati- ^^^^\^^^^^ 
colli/ taken possession of on the high seas. Beiied. 
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Hxtur. Croods of pirates go to the Crown, as droits* of 

Afoyisth, Admiralty. 
1823. Arnold on the same side* 

Adam contrd. — I admit that the Crown is, ge** 
neraliy speaking, entitled to all bona piratorum* 
It is, however, a right so £ir qualified, that if any 
persons can establish a title to the good3f the pos^ 
session of the Crown ceases. It cannot hold them 
as against the lawful owners. If, in the present 
case, the owners should succeed in convincing th^ 
Court, that the specie found in possession of the 
pirates, was the proceeds of goods taken piratically 
from the Helen^ they would then be met with that 
question of law thrown out by the Km^$ Advo^ 
cate ; and they could not contend against it suc- 
cessfully. It is quite manifest that these proceeds 
did result from the goods of these claimants* Th? 
indictment at Malta was against the eight pii* 
soners, for their (^ence against this ship, and this 
ship only. Although the parties have no strict 
right, it must be admitted that they have an equit- 
able title i and we therefore hope, that the Crown 
will graciously hold this prc^erty, as a great 
ti'ustee, for the use and benefit of the owners. It 
is almost impossible that there can be any other 
co-claimants. 

Lushington on the same side. 

Lord Stowell observed. — The course that is pro- 
posedy and not dissented from by His Myesty^s 
Advocate^ is most equitable. An application 
should be made to the Crown, in order that the 
distribution of the property may go in the 
way suggested j but leaving it entirely to the be- 
nignity of the Crown. It is, however, necessary 
to aflSrm the sentence ; otherwise the Crown can do 

19 
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Bothing pogitively with respect to such an equit- 
able disposition,* Sentence affirmed^t 



188S. 



. * A memorial was accordingly presented to the Lords of the 
Treasury, who directed the proceeds to be paid over to the 
petitioners ; the law expences being first deducted. X- 

t By 6 Geo. 4. c. A9^ the capture or destruction of piratical 
ships is further encouraged. 



X 



- »"v.' ^UiC'i ^- >t t( ^i.( (-0 /) ; ■ ..' ;.•, .' . - ' '^ , . ^►'' ' ^ 




/<-<.-: c( i-^ '■ >»\i' • /> 









THE KING V. WHITTAKER. uay^^ 

18SS. 

^HIS was an appeal from the Vice Admiralty ^^^J^^ 
Court of Jamaica^ in which a prosecution had ^«>*y 9°^ 
been instituted by H. M^Dowall^ late Acting Col- tuned, cod- 
lector of Customs at Kingston, in that island, f^!^^^ 
against William Whittaker^ a pilot, for penalties in- ^^^I^J^'* 
jcurred, by being concerned in landing 21 1 barrels ^^^ Fauhy 
of flour at Milk River Wharf in Jflmaica, or by c. 15. «. s?., ' 
knowingly receiving them irfler they had been **^ •*^ •**■**• 
landed by some persons unknown, and before tlie 
duties had been paid. 

The information, which was filed on the 28th 
December 1820, by Mr. M^DcmaUy for himself, 
fsx the Governor, and for the King» pleaded in 
five counts, that on the 6th October preceding, 
Whittaker was unlawfully concerned in the landing 
of these goods, which were of the value of 277^* 
4^. 2(/. currency, by which ofience, under the star 
tute of the 4th Geo. 3. c.lSf he became liable to a 
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Tn Kifio V. fbrfeitUFe of the treble value, viz. 831/. lits. 6d. cun- 
HiwAKBa. f^^^yr^ j]^ goods bclng charged in the three first 

May 28th, counts to be prohibited goods } ivhilst the 4th and 
"** 5th counts charged the landing to be before the 
duties were paid. In the Court below, the pe- 
nalties were held not to attach. 

On behalf gf Mr* Whittaker, Arnold & Jen^ 
ner made two points; 1st, that the burthen of 
proof, in this case, did not fall upon the defend- 
ant ; and 2d, that the libel and sentence of con- 
demnation of the goods, being under other statutes 
than that which inflicted the penalty, could not 
be received as suflScient evidence against him. 
It is a general rule of law, that the burthen of 
proof rests with the accuser, subject to some legis- 
lative exceptions. Such exceptions are undoubt- 
edly introduced into several of our revenue sta- 
tutes, as in 13 & 14 Ch. 2. e. 11. s. 28., and in 7 & 
8 IV. 3. C.32. s. 7* ; but these are laws of an odious 
and harsh nature, and these are special enact- 
ments, that it has been thought necessary to intro^ 
duce into them for their support ; but they are 
contrary to the general principles of justice and 
equity ; and lu'e, therefore^ stricH juris^ and can- 
not be carried one step farther than the express 
words of the law. Here the information is ground- 
ed on the d7th section of the 4 G. 3. c. 15., which 
is an enactment of a high and penal nature, im- 
posing a forfeiture of treble value» and may there- 
fore be said to be strictissim juris. The statute 
itself draws a marked line of distinction, with re- 
gard to the onus of* proof. By the 4tfth section it 
is enacted, that where a ship or goods are seized 
for any cause o^forfeiturey and a dispute shall arise 
whether the duties have been paid or the goodb 

16 
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hiwfnlly imported or exported, or concerning their 
growth, produce, or manufacture, or the place 
whence they were brought, there the burthen of 
proof dhall be on the claimant This, therefore, is 
an e^cception to the general rule of law, this act of 
parliament having in its clauses, applicable to JoT'^ 
fixture^ the same enactments that were to be found 
in the earlier statutes upon the revenue. But by 
section 36.^ where a pemltt/ of treble value is im- 
posed on the master of a ship, << in case it can be 
made appear, that he was in anywise consenting 
Of privy to certain frauds or concealments ;'' there 
the burthen of proof rests^ according to the general 
law, with the proeecator^ The same mode of proof 
is there requked, as in all other criminal cases, that 
where an offence is charged, it should be proved 
by those who assert it. Tlie S7th section, on which 
the information rests, imposes the penalty oil any 
person concerned in landing prohibited goods, or 
goods on which the duties have not been paid : this 
then being a case oi penalty^ the prosecutor must 
prove it* Now, what is the meanii^g 6^ prohibited ? 
It will be contended, that all goods are pro^^ 
hibited which may not be fredy landed ; but we 
contend that prohibited goods are such goods as 
are forbidden to be landed under any circumstances 
whatever. The article in question here is Jlour ; 
with regard to which commodity,, the enactments 
have varied } but by 58 Gr. 3. c. S7« flour is, among 
irther things, admitted into the British colonies 
from any other colonies* It is true, that a sentence 
ofcond^mnotion has passed upon this flour ; but wo 
submit that this is not evidence that can be receiv- 
ed in the present penal proceeding against Mr. Whit^ 
takevm Proof of the infraction of one statute is not 

L 2 



Tab Sisro*. 

WaiftiJEsft. 
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Thc Kivg v. evidence to affect a person charged with penalties 
HixiAxn. uijjg,. another statute ; and they cited the case of 



May 28th, the Attomey -General v. King^ 5 Price» 214, that 
a record of conviction under one statute was not 
evidence, even against the same person, on a pro* 
ceeding under another statute ; and the reason of 
that rule applies here in support of our position. 
Here is, therefore, no evidence that the flour in 
question was prohibited in any sense of the word. 
It certainly was not universally prohibited ; and if 
importable, under any circumstances, here is no 
admissible evidence that it was jiot so imported. 
As to the counts charging the landing of the goods 
before the duties were paid, evidence is certainly 
adduced that there was no payment, but what is 
this evidence ? — A clerk proves the searching of 
the Custom4iouse books, and that he does not find 
any entry of payment : but on the first and princi- 
pal point, namely, that this flour was liable to 
pay duties, there is no evidence at all before the 
Court. 

The KSng^s Advocate & Adams contr^. — The 
rule of law attempted to be drawn from the case in 
Price^s Reports does not at all apply here : that 
case related to two separate acts of parliament; 
but the condemnation of this flour cannot be said 
to have taken place under a distinct and separate 
statute from that which imposes the penalties that 
have been incurred ; for though it may have pro- 
ceeded undei* former revenue statutes, yet these 
have been adopted into the statute of 4tGeo. 3. 
c. 15., which, in s. 37«> refers to forfeitures ** under 
this or any other act of parliament.'^ As to the 
word << prohibited,"' it is a word of large extent. 
Scarcely any one article is universally prohibited ; 



1929^ 
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and, on the other hand, this article, flour, i« clearly Ta» kihoiu; 

a prohibited article, unless imported as the law* 1 

permits. For the general law of importation into ^^^*^» 
the Colonies is a law of prohibition, and to escape 
from that law the party must show a law of per- 
mission. The words ^ prohibited goods,^^ stand 
in opposition to ^* permitted godds,'^ and permitted' 
goods are always sub modo. The ship, in the pre- 
sent instance^ incurred suspicions by landing the 
goods at unusual places ; she never entered her-< 
self at the Custom-house, nor did she venture to 
approach it ; but deposited her goods in a way best 
calculated for smuggling. [Court.— -Is there any 
proof of its being a foreign ship ?] No* The ship 
was gone before the cargo was seized, so that there, 
was no power of ascertaining her character.. The 
prosecutor does not contend, that flour may not 
be sometimes importable ; but he says, it could not 
be importable in this manner. As to its being, 
liable to. duties ; if it was not so, it is singular that 
Mr. Whittaker himself does not assert that it wa& 
not. On the contrary, in his answers to the infor- 
mation, he admits <^ that the goods may have beea 
landed before the duties due thereon were paid j" 
and in a letter to the master of the ship,—** If the 
flour does not bring 14 dollars per barrel, it will 
not cover the duties and charges.'* As to tlie fact 
of landing them knowing the illegality, there was 
evidence enough to prove that Whittaker must 
have known that she could not have been up to 
tire Custom-house, and could not have imported 
legally. Admitting, therefore, for the sake of argu- 
ment,, that the burthen of proof is upon us, we con- 
tend that we have entirely sustained it. It was 
competent to the party to have given an entire ex* 

L 3 
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TkB KofotN culpation of himself; he might have ^ven a pleflf 
vfrnsTTAMM^ ^^^ j^^^^ examined witneases j instead of which^ 



Mti9 9B^ he has only admitted* in his answers* what he 
**^ knew would be proved against him» 

In reply, it was said, that the principal accus- 
ation against WhittaJcer was, that he was ** know- 
ingly'^ concerned in an illegal landing ; but the 
evidence clearly negatived such guilty knowledge* 
and there was no ground whatever to believe that 
he did not think it an open and fair transaction. 

JUDGM£NT. 

Lord StawelL »~ This was a proceeding against 
the defendant in the Vice Admiralty Court of Ja^ 
maicaf for an offence against the revenue laws^ In 
the papers before me I observe that something is 
said about an^ objection to the jurisdiction of that 
Court, as incompetent to proceed for penalties 
under the statute ; but no such objection forms 
any part of the proceedings which have come up 
hitiier regularly by appeal, nor was it urged in 
the argument: and I therefore do not think it 
necessary to take any further notice of it. *^ 

In the present case, an informaticm was filed in 
the Court below against the defendant, WUUam 
WhittaJcer^ and the^ information was contained in 
five counts* applying to the same fieict 1st* For 



* The K%ng^$ Advocate observed, that there wm no objection 
to the jurisdiction of the Vice Admiralty Court in the present 
case. With reference to the same objection, he mentioned the 
case of the King v. D'Hara, which was an appeal from the 
same Court, on similar proceedings, and in which the sentence 
of the Court below was affirmed, 25th J«/y 1819 s the doubt^be 
said, arose on a case from AfUigm^ 
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beih^ eoncemed in unshippic^ certain prohiUted THsKtMoii. 
goods* viz. 211 barrels of flour into Jamaica ; 2d, «««*"*• 



for unlawfully landing said goods ; the dd| 4th» and ¥^ sath^ 
dth counts, described the unlawful act in different 
ways, by which, if any one is proved, the goods are 
forfeited, and also by 4 Geo* 3. c* 15.subjects theparty 
delinquent to a penalty of treble their value* The 
value of the goods in this case was 277'* ^» f the -^ 
treble value, therefore, would be B31L Ifts. Tlie 
goods may be either simply prohibited goods, or 
goods prohibited3u(ift06^o, by being imported before 
payment of the duties. The penalty is the same re« 
garding either, and attaches upon proof either that 
the party unshipped or landed them inwards, or 
received them knowingly into his hands. In this 
case there had been a proceeding against the goods, 
and a forfeiture decreed ; and it is followed by the 
present procedure, which is for the treble penalty 
i^ainst this individual* The former proceeding 
proved only that an unlawful act had been done ; 
it then left the matter short ; for confiscation is not 
necessarily followed by penalty, because, to inflict 
the penalty, the offence must be traced to the in« 
dividual i and it had not been proved to have beea 
done by WHttaker. In order, then, to affect Whit- 
iakeTf it must be shown by proof, that A^ is the 
person who did the interdicted act which draws 
down the penalty. It is possible that it may be proof of an 
sufficiently proved by the condemnation of the jJJSSJt^*^^ 
goods, if they are traced to his possession, and so dtimquent. 
declared in the record of the procedure ; but if 
the record of the procedure avers nothing against 
him personally, it must be otherwise proved ; for 
the proot thai an unlawful act has been done, does, 
not prove that he did it 
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TosKnmtr. 

VfamAMMtu 



1929. 



"When the 
penalty isap- 
pHcable, it is 
an immataiiil 
distiDction 
whether the 
goods are pro* 
hibitada6«H' 



There have been some consideratioDS urged that' 
may be safely dismissed ; o&e was, whether the 
goods were customable or prohibited. There is no 
occasion to inquire into this point. The act of 
Parliament embraces both, making the distinction^ 
but applying the same penalty ; and therefore, it is 
immaterial to inquire whether the distinction is not 
merely verbal, that is to say, prohibited absolutely, 
or prohibited sub modo. Next it is contended, 
that the evidence taken upon the forfeiture is not 
conclusive upon the penalty, and certainly it is not 
in all cases ; for it may prove a criminal act in a 
smuggling transaction of this nature without indi- 
cating the guilty person. It is a proceeding against 
the goods and not against the persons, who may be 
unknown. In the present case the guilty person is 
not indicated; all that is provedis, that a criminal act 
affecting the goods has been done; that does not 
touch Mr. WJuttaker ; there must be undoubtedly 
other proof to connect him with the present transac- 
tiooy and if that is not given, eat sine die. As to the 
words cited from the Lord Chief Baron {Richards)^ 
as reported in the case of the Attomey-Gtmeral v. 
King *, they have no application whatever to the 
present question. That went no furthei* than tliis, 
that you could not support a penal prosecution by 
a statute made after the time when the penal act 
was charged to be committed. The penal act was 
receiving goods into the party's possession; and 
the statute making the receiving of them criminal 
was not enacted till months after the possession 
was taken, when it was no criminal act at all. In 
the present case, it is perfectly clear that this sta^ 



* 5 Price, M4^ 
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tutc connected itself with every other prohibitory Thi Kwa* 
statute. It furnishes a general rule ; and is ap- _ «n»^"»- 



plicable to every pre-existing statute upon the j%28tii, 

■ • . 1823* ' 

subject. 

The question does not arise, whether if an exist- ^j/S!^ 
ing statute imposed a penalty upon an act, which * P^^^^jJgJ" 
before subjected only to forfeiture, the recorded wiBbeforafub- 
conviction of the act of forfeiture might not be in- feSm, wteHier 
voked for the purpose of enforcing the penalty, if ^^J^^|^ 
it pointed to the offender nomnatimf though it the act of for. 

• 1 • ••11 ' i» feiture may be 

might not in terms connect it with the statute of invoked for the 
forfeiture, but only described the same fact identi- SS^^^^ 
cally. Here is a proceeding upon a statute de- n^tyi— ?«•»«• 
clared in terms by the statute, to be in aid of all 
the other statutes preceding it in pari materid ; — 
'< of this or any other act of parliament,'' being the 
terms of this sweeping clause. It is true that there 
is nothing that affects Whittaker by name in the re- 
cord of forfeiture as an offender, and evidence must 
be imported aliunde to affect him. If it had named 
him, according to the authority stated in the report 
cited, it would have concluded him, notwithstand- 
ing the objections taken to the evidence. But as 
it stands, it is only conclusive upon the fact. You 
cannot throw the record on the table, and say you 
have proved your case. The record proves only 
that the law has been actually violated ; it has not 
been appealed to, and therefore cannot be ex- 
amined ; it must be taken to be just ; but to afiect 
Mr. Whittaker you must go further, — you must 
show by direct proof that lie was concerned in the 
act of violation, in some one of the ways described 
in the libel. 

The whole question in this case therefore is, has 
this been shown ? It has been pretty much argued. 
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Tbm Kim •» as if there were no such evidence. But is that so ? 

. Is there not direct proof? He certainly denies it 

¥f^^^ in his, answer ; but he offers no evidence in excu]^ 
ation. The whole evidence is the other way» and 
evidence coming from himself too. Here is his 
own letter to Mn McLean, — > << 211 barrels of flour 
which I have taken in payment of an acoountf and 
which you will make a sale of/' This is clearly 
the order of a proprietor to his agent* Then 
McLean is examined^ and he confirms this repre- 
sentation ; he was the wharfinger^ he received the 
letter, he took the flour, he sold part of it, and the 
rest was seized. Here is direct proof unopposed 
and unexplained; no account is given how Mr. 
Whittaker reconciles this testimony, and this letter, 
in a way that shall absolve the charge of having 
these goods, however unlawfully landed or import- 
ed, coming knowingly to his hands. Here are di- 
rections and orders given to a person who acted as 
his agent in the management of these goods -«- the 
possession of that agent is his possession. The 
goods are put into the agent's hands only in coiw 
sequence of coming to his. I must connect this 
evidence with the illegality proved by the record 
of the forfeitures and it fills the chasm which I ob* 
serve was left in the judgment so far as Mr. Whit- 
taker is concerned. 

. There may be more hardship to the person a& 
fected by this penalty, than I am informed of by 
these bulky papers, but it is evident at the same 
time, that if transactions of this kind are not 
watched, pretences will be easily formed for avoid* 
ing very important regulations of law. What has 
}feen done by the parties here, may be done every 
where besides in the plantations. Instead of 
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iriftlfing their way to licensed ports with established Tn Kaa v. 

Cu8toni*houses» where due distinction will be made» 

vessels may be instructed to visit coasts where iraysstiH 

ISSS 

there are neither ports nor Custom-houses^ and de- 
posit there, in unknown quantities, goods absolutely 
prohibited, or customable goods without any pay- 
ment of customs. Finding sufficient proof of the 
fiict, I must pronounce that Mr. WhittakeriB sub- 
ject to the penalty incurred by the confiscation of 
these goods. * 



THE KING V. SPIES & WHITTAKER. J% «^ 

1883. 



'J'HE King's Advocate stated, that this was an Aw«a^ ^^ 



ftmi 

offence of the same kind as the last, but of tiai wmnmae^ 

of wntraoe. 



anterior date. It was m posnam against Spies^ as 
he had given no appearance. The evidence was 
not absolutely db:ect and positive against WkiU 
taker ; but it was quite omdusive against Spies ; 
for it stands upon his own acknowledgment as to 
his privity of the landing of the goods. 

The Court reversed so much of the decree of 
the Court below as acquitted Spies of the charges 
set forth in the information, and pronounced that 
he was liable to the penalties ;^and decreed a moni- 
tion against him for their payment; but with 
respect to Whittaker^ the Court was of opinion 
that there was no sufficient proof: it therefcnre 
affirmed that part of the sentence. 

*'l^ot the recent acts of Parliament relative to the present 
system of coloxiial policy — supri, pp. 32. n« & IO84 n. 
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•^JJ*^ ELEANORA CHARLOTTA. Osterman^ 



1923. 

"'•8J- 'Tm- 'yHIS vf3S'^ Swedish vessel which^ having lost hen 
coitoreAisk * rudder in the Ben/ qfBUcajf^ was met with off 
miTo!^^!^ the Isk if Portland^ and taken into Brixom har- 
1^..t^T boun A tender of 50/. was made by the Swedish 
by quitting the cousul as a reward to the salvors, which they re- 
fsundoL fused. The matter was then referred to arbitra- 

tion, and the sum of 1302. was awarded, to which 
the consul would not agree. Upon a detail of the 
circiimstances, under which the services were ren- 
dered, by the counsel for the salvors. 

Lord StoweU said» *' It was unnecessary to hear the 
opposite counsel/ He had a decided opinion that, in 
this case, the course pursued by the salvors was inju- 
dicious in the highest degree. The port to which 
the vessel had been taken was extremely incon- 
venient } she should have gone to Dartmouth, and 
not to Brisom ; and if the vessel had not, under 
the directions of these men, laid to during the 
night, she might have been at Dartmouth the next 
morning. It is an ill-founded and absurd notion; 
that unless salvors stick by the ship, they forfeit, 
or at least impair their title to remuneration. It 
is very desirable that salvors, generally, should 
know, that in order, to maintain their rights, it is 
perfectly unnecessary to remain on board the ves- 
sel which may have received their assistance. In 
this case, there has been an expence of litigation 
totally disproportionate to the sum in dispute } and,, 
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In my opinion, the offer of 50/. was not only com- EuAMOftA 
mensurate, but liberal ; and I pronounce for iti »a»w«»a. 



Costs of sal vQr» refused. • June 1 7th, 

1829, 



* JOHN & THOMAS- Baxtbr, ^^"^^T^."*^ 

Thb was a case of salvage, in which the Court, upon a former Saffidency of 
day, had decreed that 100/. <which had been regularly tendered, ^^^^^' * 
together with the expences of the salvors,) was a aufficient re- salvon re- 
muneration for the services of the commander and crew of ^^ ifitoto^ 
H. M. revenue cutter. Fox. It was now contended, upon the tiallymcwTOd 
ground that the tender included the costs up to the time of pre?ioiisly to 
making it, that the Court pronounced lor the tender, and the ^i^^l)? 
expences it embraced, leaving the salvors to pay those which 
they might subsequently have incurred. On the other side it 
was said^ that the practice was now settled, that salvors were 
not entitled to costs unless the tender was accepted at the 
time. Vr&m Margaretha^ 4 Rob. 106. 

When the cause was argued on the principal merits, the Court 
was assisted by two of the elder brethren of the Trinity House. 

For the salvors, Adams & GosUing. 

Lushington Sk Dodson^ contr^ 

Per Curiam.— -The services, in this case, were little more than 
the unsolicited labours of the men, and the attention of their 
officer ; but even services of the highest class might be lessened 
by subsequent misconduct, and especially by exorbitant de- 
mands. Here a demand of 800/. was made ; and the Court has 
decided that the tender of lOtf. was a sufficient reward. Cer« 
tainly, whatever was done, was done with propriety ; but the 
offer of remuneration' which was twice made by the owners was 
ample, and ought not to have been rejected. Under these par- 
ticular circumstances, I am of opinion, that the salvors are not 
entitled to any of their costs. 
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^^ MARY ANN. Febeieh. 

g*«Jwof rpHxS was a case of salvage, in \i*ich important 
Kta^iUptan servioes had been rendered by H, M. sloop 
■draRB nmn- Jmb^ to a Valuable EngUsh ship and cargo, oa. the 

west coast of Ireland. 



chant TeMek in 

2?^; , Judgment* 

2TOici{iIe of 

remim«ntion Lord St&wctt* — 111 thts cftse » demand is made 
fagecMo. u^^ ^j^ remuneration of salvage services, which 
have been meritoriously effected by the commander 
and crew of H. M. sloop Arab ; and, undoubtedly, 
the parties may fairly daim a remuneration, al« 
though the ship belongs to the State, and although 
there is an obligation upon Edog^s ships to assist 
the merchant vessels of this country ; yet, when 
services have been rendered, those who confer 
them are entitled to an adequate rewaird. They 
may not be so entided in some other countries, as 
the law is there understood and administered ;, but 
the law is different in this country, and if it is not 
here considered to be inconsistent with public po« 
licy, it become the doty of the Court to accede to 
it, and to administer the law as it finds it. And if, in 
this case, the salvors were referred to the Lords of 
the Admiralty for the remuneration of their services, 
the owners of the merchantman must have acted 
under an erroneous impression of the law. The 
particular acts of seamanship I must leave to the 
consideration of the Gentlemen of the IVinity 
Houses by whom the Court is assisted ; but the 
general statement and history of the case is to be 
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taken from tbe parties who received the benefit^ Kajiv Am. 
and which they made at a time when the impress j^iteuQi^ 
mon was strong and fresh upon their minds. Now^ Jsa& 
the declaration and protest are signed by four o£ 
the persons on board ; and the master of the ship^ 
who has no inducement to exaggerate the quantura 
of assistance^ has not retracted his original repre- 
aentation^ Tbe chief mate alone has ventured to 
give a coQtradictary statement in his second affi- 
davit, -« a circumstance which makes it advisid>le 
to dismiss him altogether from the consideration of 
this case, ' 

It appears that tjhis valuable ship, with a valu- 
able cargo* sailed from Ja/naka on ^e 144b of (My 
tobeTf and from the commencement of ber voyage 
experienced very bad weather, and met with many 
diatr^Qg occurrences. On tbe lOtb of Nwem- 
ber^ a violent storm stove in lier quarter-bow, and 
<)n the IStfa her head wi^ carried awiQr. In the 
early part of December the weather becamie more 
tempestuous^ and continued roi^ during th6 
month ; on the SSth, the wind hlowiog hard from 
the sonth-west, the dsip makiog much water^ ^ 
men much exhausted^ and short of pvo<riskm^ the 
master found it necessary to bear away for Cork. 
the sails being split, and all hands: at the pumfft. 
On the 39th the gale continued^ the ship labouring 
and straining much^ and the men unable to keep 
her free, the pumps being nearly dioaked with 
molasses ; the master bimsdf was ignorant of his 
situation^ and the ship waa drifting £ist towards 
the rodcs^ wben she fell in witb H. M* ship Ar^ 
which was cnusi^g off the west coast of Ireland 
in search of smuggleiB* An officer and sixteen 
men came instantly on board to her assistance ; the 
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iCAftT Awn; gale increased, and the ship, was scarcely kept fh>iA 
/tmif24th, foundering ; but, after three days and two nights 
1823. of the greatest exertion, she is brought into Long 
Island harbour. 

It is impossible to. describe a ship in greater dan- 
ger ; and, in my view of the case, she is i eleased 
from it in a manner skilful and proper. She is 
carried into this harbour, the nearest that offered, 
and which the perilous situation of this vessel 
therefore rendered the fittest, but where, it is true^ 
she could not get what was necessary for her re- 
pairs ; she is, however, supplied by the King's ship, 
which leaves ten men on board to assist in doing 
what was necessary, and during a continuance of 
three weeks labour, is furnished by the crew of the 
Arab for the repairs of this vessel : they assist both 
on board and upon the land, thus doing what would 
be done by other persons in other places better 
accommodated ; and which the Court cannot other- 
wise consider than as a valuable ingredient of service. 
Thepersons who were so employed are certainly nu^ 
merous ; a crew of more than eighty men claim to 
be remunerated, and I see no ground to exclude 
any ; those who were left behind enabled the ship 
to spare the others, and, though they might not 
themselves be engaged in performing tiie same de- 
gree of labour, it was in some measure owing to the 
benefit of the number that the service was so 
efficiently performed. 

In regard to the proportion of remuneration, 
there are many cases in which there is much labour 
and little to pay for it ; so that the Court acts upon 
the principle of giving a larger proportion in cases 
of small value, than in cases where the property is 
considerable, as a due encouragement to the inter 



THE HIGH COURT OF ADMIRALTY. id 

rests of the commerce and navigation of the coiin- * Mart ahv. 
try. Here a valuable cargo has been preserved ; ~ 
part, undoubtedly, to the Crown, inasmuch as the i82s. 
duties will be saved, and the revenue of the coun- 
try proportionally increased. The Court, however, 
bears in mind, t^at there has been, in this case, not 
merely a preservation from the perils of the sea, 
but that services were afterwards performed on 
land ; and I understand from the Trinity Masters 
tiiat they were performed with very great propriety, 
and that there is no trace of misconduct in the 
salvors in any part of this long and laborious trans- 
action. I am, therefore, of opinion, that one-tenth 
of the ship, her cargo, and freight, will not be an 
extravagant reward ; and I direct that sum to be 
divided according to the prize proclamation in force 
on board the king's ships, * 

■ I ■»— — ■■ m ill. 11 . ■ I ■■III ■ ■■■ iii^i»« ■. 

* Dated June 15th, 1808, 



CENTURION. Wills. ^''r.T^ 



182S. 



npHIS was a cause of damage promoted by Pear, charge of m. 

son Kilvington^ late chief mate of the Centurion^ again«tthe 
against the captain, for having assaulted him with n"^^*"^. 
a broomstick and handspike, during the voyage ^^^J^^^'*" 
from Buenos Ayres to LiverpoqL A libel, on the costs. 
part of the complainant, and an allegation on behalf 
of the master, were admitted ; and two witnesses 

M 



IQ^ CASES DETERMINED IN 

cim»ioK. had been exaoained in- support of the respective 

"^ ^~" pleas,* 
^83. For the mate^ Dodson submitted, that the as- 

saults were fully proved by the witnesses in support 
of the libel, and that the claim of the marmer to 
some compensation was established* 
Lushington, contra.— This claim is totally without 



'^^^ * When publication of Uie evidence had passed, an exceptive 

Exceptive al- allegation was offered on the part of the master. It set forth 
leg»ftiop. An curious declarations and admissions of the Witnesses, that they 
b5?^^ta^in had never seen the master strike or assault the mate. It more 
contradiction to particularly alleged, that one of these witnesses had, since his 
»a^iti^, examination, « voluntarily, unsolicited, and with a view of 
•dmitted. ' easing his own conscience," made an affidavit, that his deposition 

was &lse, and that he had given his evidence in conformity to 
the instructions and directions of the complainant.— Dodf on 
objected to its admission. Besides the su^icion attaching tb all 
pleas at this period of a cause ; there is here an attempt, quite 
of a novel nature, to set up a voluntary affidavit, made before a 
magistrate, in opposition to a regular examination. The witness 
is now gone to sea again, and there is no power of ascertaining 
under what circumstances his affidavit was made. 

Lushington^ contrlu — The affidavit is voluntarily made, and 
must be allowed to have the same effect as mere simple declar- 
ations, which are sufficient to discredit a witness. It was said 
in the case of Brisco f, that the declarations of a witness, after 
s he had given his evidence, were never received ; but the Court 

' (Sir «/. NichoU) overruled that position, and observed, << that it 

was the admitted practice in all Courts to receive declarations 
in opposition to evidence on oath : they may be confirmed 
by other circumstances ; and no one can say that they are of 
light and slender importance : they go in abatement of credit ; 
and although decku*ations coming after publications were 
weakened, yet on that account, they were not to be exchided.'' 

Allegation admitted. 

* t -Z^^wo ▼. Briteot Arcfaet, Fdmuuy 6th, 1818.— On exceptive pleas, see 
2 TIkUL 145. — 1 Coniistory Reporti, 95. 
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foundation ; the onus probandi lies on the party curatruoir. : 
charging misconduct. Here there are two wit- ^^ 

nesses opposed to two witnesses, and neither of the isas. ' 
witnesses, examined upon the libel in support of 
the charge, are worthy of credit. 

Judgment. 
Lord SiowelL — This is a most gross case. If the 
perjury of the witnesses, brought forward to sup- 
port this charge, had not been discovered, it might 
have ended in the total ruin of the master. The 
felsehood of their testimony is quite manifest from 
the facts of the exceptive sdlegation. I pronounce 
against the complainant, and with costs. 



BULMER. Brown, ^JS^ 



IMS. 



« 

n^l^HIS was a cause of subtraction of wages pro- Forfeitan or 
moted by WiUiam Lundirtj late a mariner in the b^?L»iner, 
above ship, against Thomas Broxvn, the master. JJ^Jg^*^**' 
The summary petition alleged, that in December *"™^*"*'^5 
I809» the Buhner being in the transport service, by the master, 
Lundm was hired at the port of London^ by Broxm^ ^^flSi^ 
to serve as carpenter's mate, during any voyage ^^ ^®*^®' 
upon which the ship might then be ordered, at the 
rate of 4/. 10^. per month. That after having dis- 
embarked some troops at LisboJh the transport 

M 2 
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BuLMM. . proceeded to Tangier in Africa^ and made several. 
^^,^ 30J,, voyages from thence to Cadiz. That Ltmdin con- 
1823: tinned in the service of the ship during these voy- 
ages, and until the 29th of February 1812, when 
he finally quitted the ship with the consent of the 
master, having a balance of wages then due to him 
of SSL 6s. 6d.f and that he arrived in this country 
on the 5th of September, 1818, for the first time 
after he had quitted the service of the said ship. 

For the mariner, Adams. — The whole question 
turns upon the employment of Lundin, from Sep- 
tember 1811 to January 1812, whether, in this 
interval, he was acting under the orders of Bromif 
while he was working as a joiner for. Mr. Green 
the consul at Tangier. The main facts are undis- 
puted ; the hiring, the rate of wages, the conduct 
of the man while on board, the period from which 
wages are to run, and their ending ; for it is ad- 
mitted by the .opposite party, that he returns to 
* iiis duty on board, and remains with the ship till 
the following March. The adverse plea does not 
go to a case of desertion. It is true, that it is just 
thrown in as a word, when it denies that any ba- 
lance of wages was due to Lundin ; but, in its 
main result, and in its efiect, it turns upon the, 
antecedent wages ; and the schedule of wages that is 
annexed is so made out, containing a correct state- . 
ment of the advances and wages that had been, 
supplied. This is the very operative evidence; it 
shows upon what ground each party goes : they 
state that the wages were due for twenty-one 
months and twenty-two days; we demand tbem^ 
for twenty-six months and nineteen . days. In. 
March f Mr. Green obtains B^vrn^s permission for 
Lundin to go to Fez to, work for ,the Emperor of 
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Morocco ;^ but the master retaids the power of 
"demanding his return, and in case of a refusal, he 
ivas entitled to call upon the consul for his assist- 
ance ; so, that if desertion be set up, I am ignorant 
at what period it was consummated, or out of what 
it was to arise ; for, in order to establish it, there 
inust be a quittinjg disobediently done, and that 
cannot be made out in this case. The opposite party 
never would have rested their case upon a balance 
of accounts, if they had one sweeping objection to 
the whole cUim. If Lundin was earning wages 
for himself on shore, as against the ship, without 
the privity of the master, that would make a dif* 
ference : but he was not gaining a rate of wages, 
and there was no suspension of the contract, much 
lesis a desertion. It is to be presumed, that the 
consul would not have taken him without the per- 
mission of the master; but it is sworn, that per- 
mission was given. And it is also to be presumed, 
that he would not have kept him without such ac<^ 
quiescence and concurrence. The periods of ab« 
sence are, therefore, suflSciently accounted for, and 
they were recognized by the acquiescence of the 
master. 

LmhingtoTiy conivz.' — The sum in dispute is 
undoubtedly small, but thi$.'mariner is not entitled 
ta k. It is said, that we have not pleaded de-* 
sertion. Now, in die first article of our allegation, 
we plead, "that on the 6th of March 1812, Lim^ 
din left tl>e ship, not only without the knowledge or 
content, but against the express orders and direc-^ 
tions of the master, and did not again return ;" 
and, in the second article, that " after he had so 
deserted he was frequently ordered to come on 
board, but on all such occasions, he refused to 
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return to his duty/' Desertion then was the re* 
j^^^o^ fusal to return. We also clearly prove that he 
1SS& quitted the ship without consent^ though, when the 
master found him on shore^ we admit that he was 
permitted to remain ; but this was a special per« 
mission for some particular work. The evidence 
of Mr. Green up to March 1812, may have weight 
with the Court ; but after that period he was ab« 
sent himself from TangieTf and could have no per- 
sonal knowledge of what passed between Captain 
Brcmt and the carpenter ; and we have abundant 
evidence, that upon Lundm^s return from FeZf 
between April and August 181£, there were dis* 
tinct and repeated demands made for him to come 
on board, and distinct refusals on his part. There 
is no contradictory evidence upon this part of the 
case. His constant reply was, that he was too 
advantageously situated to come back to the 
Buhner. The schedules were annexed to the 
pleas, because from the great lapse of time, it was 
uncertain whether the desertion would be esta- 
blished in proof: it is, however, satisfactorily 
proved. 

JUDGMSNT. 

Lord StotveU. -— I am of opinion that this claim 
cannot be supported. It appears that this man 
Jjundifiy having been hired as carpenter on board 
a transport, sails with her ; and, in the course of her 
voyages, arrives at Tangier on the coast of Jlfiica ; 
and while the vessel was at that port, application 
was made for his services by Mr. Green^ the British 
consul at that place. The master, Brown^ givea 
him permission to perform the services . that are 
required of him, and while they lasted^ though be 

16 
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was not actually employed in the service of the 
sbip» yet be might be considered, in a liberal view 
of the casCi as entitled to his wages, unless they 
were forfeited by his subsequent misconduct. It 
does not appear that there was any specific men- 
tion of a return to the ship ; but it belongs to 
the nature of the thing : he who retires under a 
permission, goes with the stipulation of a return 
when the ship requires him* 

The case then is reduced to a question of fact^ 
whether the permission was withdrawn ; and I am 
of opinion that there is distinct evidence that it 
was. Applications are made to him to return^ 
and his answers are a distinct refusal, — that he had 
better employment and would not return. The 
boatswain says, he was directed by the captain to 
require Lundin to come on board ; and that when 
he delivered the captain's message to him» he re» 
plied, ** that he would not return to England waSaX 
he had made his fortune in the service of the Em« 
paror of Morocco ; that he was sure of making his 
fortune, and that he would give the deponent leave 
to behead him if he did not make it.'' And it must« 
I think, be much easier to be beheaded at Morocco 
than to make a fortune. His refusal to work any 
more on board the ship, seems, from the evidence 
of the mate, to have been given in terms of re- 
proach ; and to have been accompanied with most 
vehement language. It is not then for such a man, 
at the distance of a great number of years, to make 
the claim now before the Court ; a man who had 
received a variety of indulgences from his master, 
and who, when called upon to return to his proper 
duty, refused to return ; and I say again, that the 
permission of absence that was given to him was 
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to be considered as accompanied with an hnplied 
obligation of return. The Court will not counte- 
nance this claim, and it dismisses Mr. Brawn from 
any further demands of this man.* - 

Lushington prayed costs: the expences may 
otherwise fall with great weight on the bankrupt 
owners*. 

Adams said, that it might well be doubted 
whether, after so many permissions had been given 
to his party, the master had not, by his conduct, 
allowed him to understand that the permissiqn of 
absenoe was continued. 

The Court gave the master^s expences^ 
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* In the GeorgCy Banifer, — a suit for seaman's, wages was 
resisted by the owners on the ground of his desertion. The 
seaman was hired at Valparaiso^ to serve, as be alleged, for one 
twelvemonth onlj, at the rate of 20 dollars per month ^ but the 
owners pleaded, that he was hired to serve for the remainder of 
the voyage, and although they produced no proof whatever as 
to the time of service, they contended, that the conduct of the 
seaman showed that there was no direct hiring for the specific 
period of one year ; for the vessel returns to the port where be 
was hired, and he never applies for his wages, but resails with 
her> and remains 15 months on board ; the desertion of the 
captain himself in S. America^ with all the ship's papers^ has 
disabled the owners from producing documentary proof. 

Per Curiam. — There is nothing in this case to show the nature 
of the mariner's contract, so that a breach of it can appear ; the 
ship's articles are brought in, but this man's name is not in 
them ; and the owners have failed to prove any agreement as to 
the time of service. It cannot then with effect be argued as a 
case of desertion and consequent forfeiture, and I pronounce 
for the wages schedulate. 
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THIS was a suit instituted by Messrs. Phillips ^ ^^.^^^^ 
King of London^ merchants, the holders of a » consignee of 
bottomry, bond upon the above ship and freight, being also a 
. It was. alleged in , the act on petition, that the 5^rSp%p^- 
ship, whilst in Table Bmfj sustained considerable ^^^^^^j^.. 
damage on S9th Jtme^ 182S ; that the master, be- tioo.— that the 

• •ii*^i<i /•!/»• ji lender knew 

mg unprovided with the means of defraying the there was not 
expences of the repairs, applied to Daniel Phillips^ ^^^^^^^ 
a merchant of Gape Town^ to lend him 500/. on <w«'«ied. 
bottomry, for that purpose ; '^ as also for a.cable^ 
sails^ port charges^ and other small debts incurred 
.by the said ship since her arrival . in this bay from 
the port of London ;'' that the sum was accord- 
ingly advanced ; and on 23d AygusU the inaster 
duly, executed the bond, <* binding himself and the 
owners qf the ship, their heirs,'' &c., &c. -, and also 
'Hhe ship, her tackle, apparel and furniture, and any 
ireight which she might thereafter earn/' for the 
repayment of the sum within one month after the 
ship*s arrival in any port of discharge in Ch^eat Bri- 
tain^ with interest at 5 per cent. ; that the vessel 
arrived in the port of London on 13th November, 
and has earned a good freight ; and that neither 
the master, nor John Campbell^ the owner of the 
ship, have, discharged the. bond; nor hath J.C. 
accepted a bill of exchange drawn by the master 
as a collateral security. On the part of the owner 
of the ship, it was denied, that the master had in- 
curred any necessary expences on account of the 
ship, for which. he had not a sufficient credit, oc 
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that 500/. was expended for her use ; aud it wa» 
alleged, that, by the charter-party, it was expressly 
agreed, that all port charges for the ship at the 
Cape should be paid by Mr. Smith, the charterer ; 
that the cargo was consigned by him to Daniel 
Phillips, and that the ship was consigned by Cantp- 
bell to Henry Notirse^ accompanied by a letter of 
5th March, which contained this passage : ** Should 
the Nelson require any provisions or stores for her 
homeward voyage, Nourse 8g Co. would draw on 
him in case the captain could not pay for them ; 
but not to advance any money for the captain's 
private concerns on account of the said J. Camp" 
belL'^ The letter of instructions to the master di- 
rected him to cionsult Nourse on every occasion ; 
and further stated, *< I hope your expences at the 
Cbpe will not be much ; and, should your own little 
adventure not be equal to pay it, in that case, you 
will apply to Mr. Smithes agents^ and in the event 
of their refusing to pay you any money on account 
of the charterer, you will then apply and receive 
from Mr. Nourse what may be absolutely necessary 
for the use (^ the brig only :'' that the master de- 
livered the letter to N. S^ Co.; but, contrary to the 
owner's directions, and without the knowledge of 
N. Sf Co.y he placed the ship, and the interests of 
J. C into the hands of Phillips, who well knew 
that they had been consigned to N. 4" C!o*9 ^nd that 
the master had, at such time, a credit open with 
them : that the master on 23d Jubf, applied for 
the first time to N. S^ Co. for assistance, who pur- 
chased him a cable for the use of the ship, and un- 
dertook to supply her further reasonable wants, 
upon an understanding that their responsibility 
rested upon their previous sanction to what should 
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be furnished : that, subsequently^ Br&wn, in con* Nnmk 
cert with 2>. P., and without the knowledge or ^ 

concurrence of N., gave orders to different trades- isas. 
men for various articles on account of the ^p^ and 
on his (BJs) own account : that about 23d August 
189^ bills upon London at Cape Tomt were at I70 
per cent.^ and that D. P. being desirous of taking 
advantage of B.^ and of making a profit on the ez- 
change, offered to advance him SQOU upon bills on 
J. C.f at 140 per cents and provided B* as a collar 
teral security, in case of the non-payment of the 
bills, would give him a bond of hypothecation, in 
which case D. P. undertook that no commission 
should be charged for any of the supplies : that 
B.f knowing that by thus paying the bills himself^ 
and in ready money, he should eSect a saving of 
10 per cent.9 entered into this arrangement, upon 
the agreement that the money should be paid into 
his hands : that the bills were accordingly drawn^ 
and the bond executed, when D. P. refused to pay 
B. the money ; but informed him, ** that all the 
accounts were to go through the hands q£ N.Sf 
Co.f to whom he said he should pay the sum :" 
that in the account current the articles are charged 
at too high a rate, and that many of them are fur* 
nished for the use of the master ; and that no dis- 
count is allowed for prompt payment : that on 24th 
August, Phillips charged Brown for the insurance 
at the Cape of the 5Q0L at the rate of exchange, at 
that time at IGO per cent. : that further, there be* 
ing no stipulation in the bond, that the same should 
be void, in case the ship was lost, the same is in- 
valid. ^— The bondrholder replied, that when the 
master applied to N.Sf Co. for money, they refused 
to assist fadm, on his declining to give them a bot« 
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NkLsoir. -lomiy bond which they required : that government 
bills, drawn on the Lords of His Majesty's Trea*- 

1883. sury, feftched at the last issue, on 6th August^ 150 
^r cent only, and that bills on London^ of and on 
individuals, varied in value according to- the re* 
puted credit of the parties, and it being well known 
that the master and ship-owner had both recently 
•been* bankrupts, the value of 140 joer cent was as 
liberal an exchange as could be procured for their 
bills, although accompanied by the collateral se* 
curity of a bottomry bond. — The remaining aver- 
ments of the other party were contradicted and 
denied. 

For the bond-holder, Arnold & J. Addams. — 
The execution of the bond is not denied nor im- 
peached ; but an objection is taken to its form ; 
and, undoubtedly, it is an essential quality in a bob- 
tomry bond that the sea risk should be incurred by 
the lender : there is, however, no certain and spe- 
cific form of words in which to express it : these 
bonds are drawn according to the precedents of 
different individuals ; and if this essential quality 
is found in them in substance, it is sufficient to give 
them validity. If the ship is lost, the day of pay- 
ment cannot arrive» because the ship does not ar- 
rive. The words that have been adopted in this 
form, ** after the arrival of the ship," arcj 
therefore, tantamount to an express stipulation. 
The master is not trustworthy ; he has spoken 
doubly \ but it is quite clear, diat without a bdnd 
no money could be obtained. We admit, that if a 
bond is given at a place where the master has ere* 
dit, and the owners an agent, it is not legal ; but 
with this limitation^ that the party advancing it has 
knowledge of such fact: here the master had no 
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personal credit^ arid* the correspondence proves, Mkuov. 

that he had no other choice than to grant a bond — . , 

to some one. Nourse ^ Co.' were displeased. with isss. 

him, and would not advance any money except on 

a bottomry bond. They do not interfere with 

Phillips (whose conduct is unimpeachable), and 

there is no expression of dissent, nor avowal of the 

consigneeship on their part. As soon as the money is 

obtained, every thing is put into its proper training ; 

it is placed in the hands of Nourse Sf Co., and the 

bills, are paid by them ; they have sanctioned the 

whole concern, and have actually credited Mr. 

Campbell for the money : we ask for it back again 

with interest. If the agents paid any of the private 

debts of the master, that would be a good ground 

of objection between Mr. Campbell and them, as* 

being in direct opposition to his letters, and as a 

misapplication of his funds ; but the bond-holder 

has nothing to do with their' accounts. 

Lushington & Dodsortj cohtrd. — The bond is 
invalid; 1st, Because there is no clause of stipula- 
tion with respect to the sea risk. 2d, No money 
can be lent to a master upon bottomry, if there is 
a personal credit of himself,' or of the ship-owner; 
and here the owner had an agent at the Cape of 
Good Hopey who<'nbt only had the funds, but who, 
as we contend, was willing to make the fair and 
necessary advances ; but we deny that the money 
in question has ever been paid, or that the ex- 
pences ought to have fallen upon the ship. Sd, 
No merchant, who is consignee of the cargo, is at 
liberty to advance money to the captain, when 
there is a consignee of the ship, without first con- 
sulting him^ and obtaining his sanction. They 
argued upon these positions, and relied upon the 
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nmmmi iact of Nourse <^ Co. having a balance of 16621 in 
." ^ their hands; and also upon thdir supplying the 
189S. new cable to the ship ; and they urged the great 
mischief that would arise to ship-owners, if their 
captains were able to raise money with too great 
fiicility : that, in this case, PhUUps had improperly 
interfered, and encouraged Brofwn in eztravi^ance, 
and, in collusion with him, finally took the bot* 
tomry bond, but had not produced any account 
current. They then adverted to the rate of ex- 
change^ and to those stipulations in the bond which 
were contrary to the charter-party, and also con- 
trary to law (ante 169»)-— and to the insurance of the 
bond—an improper charge upon the owner ; and 
submitted that there was no hmajides in any part 
of the transaction, and that it could not be sus- 
tained, so as to affect the owner of the ship. 

In reply, it was said, that nothing in the shape 
of collusion ever suggested itself to the mind of 
NowrseSf Go. or to the owner of the ship with re* 
gard to this business ; and it was idle to suf^xise 
it up<m an advance of money at such a rate of 
interest; and Naurse S^ Co^ in their last letter 
upon tins subject, expressly state, ** that they do 
not mean to insinuate that there was any thing in- 
correct in the disbursements;'' but the question 
was not whether there was bona or mala Jldes on 
the part of PAt 0^ ; — - and the necessity o£ a hot* 
tomry bond did not seem to be denied. * The 
terms of the bond may be inaccurate ; but they 
are the saine as are usually adopted. 



* The necessity for a bond was fully admitted in the argu- 
ment before the Court of Delegates. 
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Judgment. KtuoiKr 

Lord SUmeU. — This is a proceeding to recover — 77— — 
upon a bottomry bond, given at the Cape qf Good is^ 
Hope^ on a ship meaning to return to the port of 
LondoTh a voyage which she accomplished ; and 
cm which the present suit has been commenced^ 
in consequence of the refusal of payment. This 
ship being the property of Mr. Jokn CampbeU^ and 
commanded by a Captain Thama$ Bromif had sail- 
ed from London to the Cape with a cargo belong- 
ing to Mr. John Sndth ; and by the charter-par^^ 
which had been modified by verbal agreement after 
execution, was to return immediately to London to 
the charterer with a cargo on his account. The 
ship was consigned to the house of Nourse Sg Co. 
at the Cape^ and the cargo to the house of PkUUps 
^ King. She arrived in Table Bajf in June 1822^ 
and there suffered much damage in a violent storm 
it! that month, and in a still more violent one in 
the month of Jti^, — so much damage in both as 
to require repairs of an expensive nature. Tlie 
master takes up the sum of 500/. upon the security 
ot this bond for payment of these repairs, and of 
the stores necessary for the re-equipment of the 
ship ; and he takes up this sum from the consignee 
of the cargo, and not from the consignee of the 
ship, to whom he was immediately addressed. 
And this constitutes the main objection to the ob« 
ligation of the bond. 

It is certainly the vital principle of this species Bnnapie ndi 
of bonds, that they shall have been taken where the tom^ bonds, 
owner was known to have no credit ; no resources 
for obtaining necessary supplies. It is that state of 
unprovided necessity that alone supports these 
bonds : the absence oi that necessity is their un- 
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NsLBOKi doing. If the master takes up money from a per- 
son ^ho knows that he has a general credit in the 



1823. ' place^ or at least an empowered consignee, or 
ligent, willing to supply his wants, the giving a . 
bottomry bond is a void transaction, — • not afiect>' 
ing the property of the owner, — only fixing loss 
and shame on the fraudulent lender; but where 
honourably transacted, under an . honest igno« ^ 
ranee of this fact, an ignorance that could not be 
removed by any reasonable inquiry, it is the dis- 
position of this Court to uphold such, bonds; as 
necessary for the support of commerce in its .ex« 
* . tremities of distress, and as such recognised in the 
maritime codes of all commercial ages and nations. 
Form and au- To the bond exhibited here, some objections are ' 
^^ofbonds taken respecting its form, but not affecting its 
'^^i^S^ validity. One objection is, that it binds the.owflers 
^i^*"rfi personally, as well as the ship and freight, which 
*^' it cannot do. That is held; in this Court to; be' 
no objection to the efficacy of what it is admitted* 
it can do. Here we do not take this bond m totOf ' 
as is done in other systems of law, and reject it ' 
as unsound in the whole, if vicious in any part. 
But we separate the parts, reject the vicious, ^ 
and respect the efficiency of those which are en-> 
titled to operate^ * The form of these bonds is 
different in different countries ; so is their autho- 
rity. In some countries they bind the owner, or 
owners, in others not, and where they do not, 
' though the form bf the bond affep ts to. bind the 
owners, that part is insignificant, but does not at 
all touch upon the efficiency of those. parts which 

• • - f 
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* Suptky p. 14. See also Abbott on Shippings p. ii. c S. .8.23. 
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have an acknowledged operation*' It is objected Ncumr: 
likewise^ that this bond does not express the ob* ^ — 

ligation to be on the sea risk, and it does not isss. 
expressly, or in exact terms ; but it does in terms 
amounting to the same effect. The money is to ^^^l^ 
be paid at such a time " after* the ship arrives at ^^^^^^ 
her port.*' If the ship never arrives at her port, thearnvaioffli* 
or is lost upon the voyage, that is a sufficient de^ pM** 
scription of sea risk. I take no notice of the 
other objections made to this bond : they are ob<« 
jections invariably paraded on these occasions, and 
as invariably overruled by the Court. 
. The material objection here is not the form of the 
bond, but something extrinsic — the absence of all 
necessity, and the absence of that necessity kncfwn 
to the person who advances the money ; — ^for it ia 
argued, that the lender knew that the master had 
other means of supplying himself, and, there-^ 
fore, ought not to have resorted to this disadvan- 
tageous mode of supply, and in truth had no sxi* 
thority to resort to it ; and if the master has used 
fraud, his owner is not to be the victim of hi9 dis- 
honesty ; but the person on whom it is practised^ 
Now in the present case, it certainly is not pretended 
that there was any general credit, but there was 
a consignee and correspondent y and if he was duly 
empowered to act in supplying what the necessi^ 
ties of the ship might require, and inclined so to 
act, for there must be both, then there was no defect 
of credit. It is asserted that such a person there 
.was, a Mr. Nourse^ a merchant there, pointed, out 
to the captain by his letter of instructions. That 
makes the instructions highly important. Do they 
convey such an authority, and was that authority 
assumed in consequence ? The whole case turns 
upon these questions. The instructions are ex* 

N 
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Nniov* hibited, together with much other correspondence^ 
and I cannot infer from an j part of the instructkmi 
or correspondence^ that Mr. Nourse had such a cha* 
racter substantially conferred upon him, and still 
less that it had been accepted. It appears that Mr. 
OampbeUhsA been introduced very recently to Mn 
Notirse^ by a brother of that gentleman, Common 
dore Nourse of Londorif with the hope that it migbt 
lead to a fiiendly correspondence of business. The 
acquaintance, however, was quite in the bud ; a 
teuJl transaction s^pears to have preceded the pre- 
sent, there being a balance of 166^ in Mr. Naurs^ 
hands, the relic of some small previous adventure^ 
which he remitted in the course of these tfahsao^ 
tions. 

When the ship reached Table Bcy^ Mr. Nourse 
was not there, he having gone to Sytnond^s Bag 
to meet Commodore Nourse^ who had just arrived 
there. The captain could not, therefore, deliver 
the letter from Mr. Camphell to him, but be de- 
livered to Mr. PhslSps the letter from Mr. Smtik^ 
die charterer. It is likewise said, though not dis- 
tkictly proved, I think, that he showed him his let- 
ter of instructions. The captain is, certainly, a 
sufficiently loose person, both in his words and 
actions, for there are two contradictory affidavits 
of his in this cause ; but I cannot charge him with 
a deviation from his instructions. In these in- 
structions it appears clearly, that Mr. Campbell had 
not the slightest suspicion of any large expence 
that was to arise. He seems to have thought 
Table Bay a tranquil region unvexed by storms, 
where nothing could arise productive of any in- 
flamed demands upon him. The resources he points 
out to him are of the most scanty and restricted 
kind; the captain's own small adventure is the 



te^gmc^ provided for all evil chances, ai)d if that tbuoib 
is Ufff\i%ijex^t, whatip he to do ? to apply to whom ? ""TT^I 
tq Mt. PJtiBips, the agent of the charterer^ and it ia2& 
is only if he refusesy tJi^^t h#. is to apply to Mr. 
Naurse. In his letter to that gentleman he speaks 
in the same style of extreme moderation in hi^ 
^culation of expences) storms and tempests 
Qeveriise to his imagination as possible eventsu 
A small matter^ the surplus of the captain's ^dveo- 
torCf was to frank every thing that could happea 
under the utmost malevolence of fiite« Now, up09 
such a letter^ a correqK>ndent could hardly venture 
.to consider himsdf authoriased to advance a sum 
$9. far beyond all estii9(te of the prqpii^tor ^im^ 
sdj^ wd thfit estimate expressed in terms that 
ffjyrly amounted to a p]:o})ibition of aqy such e^* 
pwditure i at le^t it is no nutho^ty for si^ich an 
^yance. If tb^ consignee ventured to make it, it 
must be coqsidei:ed by himself in piaking it 9^ an 
iidyeoture. 

Bills of exchange ^ere drawn^ as is not HAusuql 
19 such oaseSf as coUateiral securities *i if hoqoui-e^ 
they discharged thexbottomry. The bill qfexchailg^ 
is quarrelled with as not being drawn at the then ex- 
istingrate^ I thiak it appears pretty qleju-lyi that if 
tbisiotgjsqtion was not what it is cpnte^ded to have 
bftftu^by Mc^ws. PhtlUpfi <§• ^«/fg« the only objection 
ito tbeiettteinmtQf these engqgQi9ents,it wa^at least 
the i^ncipal obJQctiw oflfered ftn.the part of Mn 
.Vwy^belt; the weight pf the pbjectiqn I shall leave 
to be determined hy the rpgistr^r and merchants, 
.frhoMve wucb better moaqs of ascertaining it But 
without interposing any confident opinion of my 
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* See the Tartar^ p. S*, and the cases cited arguendo. 
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WxtsoF. own, I think the objection is not strongly Bupport- 
j^ gj ed by any judgment I ean found upon the evidence 
>888. respecting it. The Government bills are stated to 
have been at 150 at that time at the Cape^ and they 
are, undoubtedly, securities of that kind of the 
highest class: a difierent consideration may rea- 
sonably belong to the bills of individuals ; and here 
it appears, that Mr. Campbell and Captain Brown 
had both experienced recent misfortunes^ which 
had the common effect of lowering the value of 
bills upon them. It is no small confirmation of 
the fairness of the transaction in this part of it, 
that repeated oflfers were made by Mr. King^ the 
partner c^ Mr. Phillips here in London^ to refer 
this question of bills to merchants here conversant 
in the business of the Cape. These ofiers were 
met by a requisition from Mr. Campbell upon Mr. 
King^ to produce the account of disbursements 
upon the ship's repairs, which of course he could 
not possibly do, his partner having had nothing to 
do with those disbursements, but having left that 
matter entirely in the hands of Mr. Nourse^ to 
whom he delivered over the 500/,, and the duty of 
examining the whole subject of disbursements; 
and with whom the accounts either remained at 
the Cape^ or were transmitted, as now appears to 
be the fact, to Mr. Campbell in London. , There 
may, as I have observed, be some extravagance in 
them ; but 500/. does not strike me as a very re- 
volting charge for the effects of two violent storma 
in that bay, so immediately following seach other. 
I cannot dismiss this part of the case, without ad- 
verting to a rather novel dimlay of mercantile 
disinterestedness on the part of Nourse Sf Co. 
In the letter to Mr. Campbell at the close of this 



THE HIGH COURT OF ADMIRALTY, 181 

transaction, they inform him, that they required Vobook. 
a bottomry bond for their security, " but without . ^ - 

any interest whatever ;** —an oflTer of money with- isaa. ' 
out any interest, what can that mean? It is 
the most unmercantile transaction imaginable : on 
Change it would work the eflfect of the miraculous 
ages to offer money without interest. 

Much intercourse and correspondence passed 
here in London^ into which I am not inclined to 
look minutely, satisfied as I am with the integrity 
of the original transaction at the Cape. The sus- 
picion of any impropriety adhering to it there, 
rather appears to be an after thought ; for it does 
not appear distinctiy either in the act, or in the 
letters. There is a slight degree of displeasure 
expressed in the letters against the captain for 
doing what in truth be did not do, — putting all . - 
the concerns of the ship into the hands of Mr. 
PJuJUps ; but no complaints were directed against 
Mr. Phillips^: his integrity and conduct are not 
at all impeached. It appears to me, the only guilt 
imputable to him is, that he furnished the money 
when nobody else would } acting in that respect 
for the interest of Mr. CampbeU^ as well as that of 
his own correspondent, the charterer, Mr. Smith ; 
and providing for the proper application of the 
money by putting it in the hands of Mr. Nourse, 
who, of course, had full power and means to check 
and control any undue expenditure. I shall, there- 
fore, pronounce for the validity of this bond ; 
together with the expences of the bond-holder ; and 
I refer the accounts to the registrar and merchants 
for their examination. 

The counsel for the bond-holder submitted, that 
it * was not usual to refer accounts to the registrar 

N 3 
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Hsuov.^ and merchants that had not been exhibited in the 

"" — cause ; but the Court did not sustain the objection* 

issa. and observed, that it was proper that the accounts 
should be audited, and if the bond»holder was af« 
fected, it was open to him to make an applicatioQ 
to the Court at a future time, 
■'^j^ AflBrmed, on appeal, with costs. 



Ju^ 84tii, ELIZA. Ireland. 

1SS3. 

^p<»j** ^^ 'PHIS was a case of mariner's wages. The alle* 
MT'icootnctct gatioti stated, that in June 1819> while the 
I M^mot Eliza Was in the port of London^ and bound *< on 
^S^ddTde^ a voyage to Norttoay^ from thence to the Meditit* 
tortioo— i^ raneofi and back to Engbmdf*^ George MiUef was 

hired for such voyage : that upMi the arrival of 
the ship at Trieste^ she took in a fresh cargo^ atid 
proceeded on her voyage ostensibly for England : 
that she put into Gibraltar^ where she was reported 
at the customs *' as bound for England :** that in* 
jitead of so proceeding, she altered her voyage and 
went to Norway ; and that on the arrival of die 
ship at BodoCf the ttaster suggested, that the vessd 
might perhaps go *' to Holland^ the Mediterranean^ 
or elsewhere :'' that at the port of Bodoe» the mas* 
ter refused to accede to repeated applications of 
the men for their wages ; and at length, thete be« 
ing no providons on board. Miller and several 
others wete under the necessity of quitting the 
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ship: that, accordingly, they went on shore, where ^ 
they remained living upon charity for about a fort- 



night. It was pleaded, responsively, that no ar- i8» 
nmgement whatever was made as to any further 
voyage beyond «* any port or ports in the Me^ 
terranean :** that the master intended to proceed 
from lyieste back to the port of Bodoe^ touching 
at some port in England; but that, owing to a 
vari^y of causes, despairing of this, he distinctly 
informed the mariners that he should not touch at 
an English port, and they consented to remain with 
the ship : that thereupon he inserted in the articles 
the words, << elsewhere and back to tlie port of 
London •*** th^t on the arrival of the ship in the 
latitttde of the British channd, the wind being 
fairer for proceeding oorth about, than up the 
English channel, the master adopted that course 
to Norway : that at Bodoe he engaged to carry 
another cai^o to JHeste, and while it was lading. 
Miller and three other seamen became extremely 
unrulyf insolent, and disobedient, and demanded 
their discharge : that he was not willing to let them 
go *y but their conduct ultimately became so mu- 
tinous, that he applied tp the magistrates at Bodoe^ 
who pronounced that the men had forfeited their 
wages : that the agent of the ship supplied each of 
the men with smne bread, some money, and a 
passage to Droniham^ at which place they could 
get employment, or procure a passage to Eng* 
land. 

Dodson, for the mariner. — The ship's articles 
bear an insertion, which the master alleges to have 
been made at TriestCf with the consent of the 
mariners 3 but this is denied by all the witnesses 
examined upoa the mariner's plea, and it is not 

N 4 
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» 

EuiA. supported by. the only adverse witness ; neither is 

."TT ~ there any proof of a re-hiring at that port. The 

i0S9. ; vessel sailed from England in 1819> and has not 

I since returned. The man suffibred great hardships 

in his way to this country, so that he is entitled to 

some compensation in addition to his wages. 

Lushingtonf con tri. -~ There is sufficient proof 
of the bad conduct of this mariner to induce the 
Court to dismiss his claim altogether. It is quite 
clear, that Milter and the rest of these men would 
have remained on board, if the master would have 
paid them their full wages ; but, by act of Parlia^ 
ment, he is restricted to the payment of a moiety 
in foreign ports. ^. The grounds, upon which the 
men quitted the ship, are much accumulated ; but 
that ^ey were .kept out beyond their wishes, is not 
averred : in ; their plea; and no reliance can be 
placed upon the witnesses in its support, as they 
have made sii&Har demands. A continued absence 
of. the mariner during S4p hours is a forfeiture of 
hijs wages, both by the ship^s arti(;les^ and by the 
2 6reo. 2. c. 36. 5. S, 

Judgment. 
Lord StawelL *— I must pronounce for the claim 
of the mariner : very unfortunately, I think,v for the 
owners, who seem to have put their affidrs into the 
hands of a person so incapable of managing them 
as the captain of this vessel. The first question: is, 
whether this man quitted the ship under circum- 
stances that justified his desertion? I do not use 
this expression so as to show that he is not entitled 
to claim his wages ; but the word is used indifier«- 



* 8 Geo.1. c. 24f. s. ?•> made perpetual by 2 Geo. 2, c 28* s. 7. 
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ently, to signify the abandonment of the ship. Was e&ua* 
he then entitled to abandon her? Much matter ^ ^^ 
insignificant to the real question has been inserted isss. ' 
in the plea, and has been rather urged in the argu- 
menty— -that the man quitted the ship in an ill 
humour, and conducted himself with incivility to 
his captain. Now, it is well known, that pei's6lis of 
this class do not use measured terms ; and the 
c^tain gave as good as were brought, or rather, 
I should say, he was the first beginner. What the 
evidence should have been directed to was the 
contract ; whether there had been any waiver of 
it by the seaman ; for it is not the use of intemper- 
ate language that touches the merits of the case, 
unless at a very grieat distance. Hie evidence in 
this cause, it has been said, may be all fallacious ; 
for that three of the four witnessies are interested, 
haying a similar question at issue ; but the Court 
can find nothing upon the interrogatories thai 
comes up to the principal merits of the question. 

How does the case stand upon the evidence of the 
^ngle witness examined for the owners ? Mc^us 
Paul, who describes himself as an elderly man, says 
that he was ready to go any where ; that he knew 
nothing about the articles, nor what was the ns^ture 
of the voyage, nor where it was to end. He is, 
therefore, in a state of total ignorance. The original 
articles clearly were from London to a port in 
Norwai/9 and then to the Mediterranean ; but the 
master makes an alteration, and a pretty consider- 
able one, by inserting the words " or elsewhere,** 
terms which must at least receive a determinate 
signification } for the Court holds that the mariner 
should know where the voyage is to be directed 
— an observation which is sufficient to dispose 
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of the present question.* The master has since been 
in different parts^ and at this day and bc2ur is not 
heard of. I again reigret, that the owners should 
have so misplaced their confidence ; but I am under 
the necessity of pronouncipg for the.wage^ thifc 
are prayed^ 

LushingUm b<qped the Court would only pro* 
nounoe for tlie wages up to the time of the man's 
quitting the ship» as he voluntarily left her, aad 
was supplied with some money and breads and had 
other assistance till he reached JSTisgrAmd".; and now 
wages are claimed fox ten months after he lisft the 
service of the ownen« 

CqhtU -^ If the seaman bad a right to quit the 
ship, (and he was refiiaed provisions while he was 
on board t») be had a daim up<m the owners tahe 
restored to his home : it appears^ that be was 
furnished with provisions as far as Drmtheim^ 
butt in point of principle, he is entitled fo them 
till he arrives in this country* I will allow him 
bfllf of bis wages from the time of quitting die 
sbipf 
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* See the Minetoay Bkll; and George H<?me> Touno; infrl. 
t See the Gu^sKo, suprii, ei. 
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JANE & MATILDA. Chamdlbe. J»*»^ 

T'HIS was a case of mariqer's wage^, claimed by MaiWi^ 
a lemale. power in* 

In December 18S1» proceedings were instituted ^SS?|^'i[i^ 
by Elizabeth Stephens, spinster^ in a <»iise of JJ^^^Jg^ 



«ubtraction of wagesi which she claimed for tiatedagdnit 
services 93 cook and steward on board the * ^ 
above-named vesseL The owners having become 
bankrupts^ the action was defended by their as* 
signees* In the original att^tation of ibfi woma% 
she swore to a debt of 6l/, 14^«, but in the schedule 
annexed to the summary pejdtion, (which alleged 
her having been shipped and hired on tbr^ sue* 
oessive voyages, between the 17th of Mi^ ^^Vf^ 
and the 90th of October 1821,) the amount was 
stated at 91/* ^»i and this latter account was cor- 
roborated by three certificates of the master, that 
she had been shipped and hired on each voyage 
as cook and steward^ at the wages of 2/« 5$. per 
month. Four witnesses were examined in support 
of the summary petition. The opposite party only 
offered one allegation, which was exceptive to the 
testimony of Chmdkr the master, and principal 
witness for the woman | and on 28th January, this 
fdl^adon was rgected. The cause was then as- 
signed for hearing, when, on 29tb AprU, the Court 
was mpved to allow it to stand over till after the 
next sessions at the Old Bailey ; on the ground, 
that a bill of indictment for peijury had been 
ibund against the master. . The Court said— *that it 
would not put off this case indefinitely : The first 
bill of indictment was thrown out^ and the master 
is stated to be now absent from England. If this 
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javb a«» matter is not determined at the next sessions, I 
shall not postpone any further the hearing of this 



M^ iM» cause. The case came on for argument without 
any fresh evidence. 
In support of the claim, Lushington. 
For the assignees, Jenner. 

JUDGBfENT. 

Lord Stowell. — I am driven to the necessity of 
giving a decree in this case, which I would gladly 
have avoided. It is a case that presents itself upon 
evidence on one side otily, and on a claim, which 
I have no particular wish to encourage, for man's 
work done by a female, and under circumstances 
which, if generally brought into practice, might 
lead to a good deal of moral disorder, with all the 
ccmsequences likely enough to flow from it. It is 
likewise a claim against a bankrupt estate, in which 
the parties resisting the claim have produced no 
evidence, and in truth have offered none but such 
as could not be admitted without a breach of the 
established rules of practice in this Court. If due 
diligence and attention have really been used in 
procuring evidence, I can only say they have been 
unsuccessful in their results ; and that, I think, 
would have been a reason for acceding to some* 
thing of a private compromise. However, no 
regard has been shown to the intimations which I 
have thrown out to that efifect, and I must follow 
the course which the parties have prescribed to me* 

It is a claim, as I have said, for man's work 
done by a female, and this work done on board a 
ship in two capacities^ —-one as cook and steward 
(for these are united oflGkres), the bther as keepier 
of the ship and her stores in harbour or dock. The 
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two first employments comfoined, are not thought Jaw amd 
derogatory to the female character when their ^^'"''^ 
offices are performed on land ; for they are so per- jwjr isth, 
formed in most families under the corresponding '^^ 
titles of cook and housekeeper. But they are em* 
ployments very rarely so filled on board of ships, 
and it is desirable that they should so continue, 
for the reason already alluded to, that if the prac- 
tice became frequent, it mi^t be too likely to con- 
vert ships into plaices of irregular indulgence. 
There may be occasion enough to feku that the 
lawful commands of the master would not be the 
only commands to which a ready obedience would 
be given. But if the fact has been that the 
Captain has had the entire management of the 
diip given up to him, without any attention on the 
part of the other owners } and has' employed such 
a cook and steward, without objection from them ; 
and if the service belonging to such Employments 
has been actuaUy and properly performed, and the 
expence of another cook and steward saved to the 
ship and her owners, it is surely too late to! object 
to the payment of the wages ordinarily due for 
such services, merely on the ground of the sex of 
the person employed in performing them. The 
work has been done, and well done ; and being so, 
I.hardly conceive that such an objection is legally 
maintainable. It may be said, and has been said, 
that the person acting aboard, acts (and is expected 
to do so) as mariner likewise. It will appear upon 
the evidence that this person did so in a great 
degree. The witnesses speak to exhibitions both 
of skill and strength, in her serving her due time 
in her turn at the helm, and in lending her hands, 
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irliich were soffidently robast» at the pulting of 
. rapA upon the idedu > 

<MrjM^ The other capacity in which she sored, is that 
pf sfaqpkeeper^for a long 'space of time, in which 
the yemeL remained in dock or hajrbouirt duxixitg all 
which time she had the business of keeping the 
dup clean by ire^pient washing, and of looking^ to 
the safe custody of the stores .1^ on board. This 
is an employment not usnally consigned tofemsies, 
thoof^ there is some evtdeneae tbat women do live 
on board drips in such aituatioas with their femiiies, 
and occasionidly perform silch duties : and I do 
not see why, if th^ actodly have performed the 
sei^^ces without objection, the direction of sok 
ahbuld be urged in bar of the ordinary remuner* 
ation ; or why the shipkeeper is to be pennyless 
any more than liie housdseeper. 

The first witness is the captmn; certan^ a 
person on whose evidence I am not inclined to rest 
much, though I do not see that it & v^ &rcibLy 
impugned, either by the manner in ^which he hM 
given it^ or by what is extorted £rom Mm on the 
cross-examination. There may be reasons enough 
to suspect that he engaged the services c£ this 
woman in more capacities than those he has de« 
scribed. I say, to suspect ; because it certainly 
is not proved and cannot be so taken : whether 
she acted in the character pf wife, or in a less 
honourable connection, seems hardly settled even 
in conjecture. He sometimes, though rarely, cslled 
her ^* wife,'^ which, he says, he did from her con- 
nection with the ship in a capacity which would 
entitle a man to be called a ship's husband^ and no 
otherwise. He has declined to answer a searching 
question respecting his intimades with her ; and 
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notMng can be inferred £rom his use of his legsA i^M^m 
prmlege in so dedining* It is» therefore^ unjucesf ^***^ 
any for me to inqnilre how &r such a ctrcmhstanoc^ j% mniii 
if proved^ irould destroys die datm for scrvii»s 
acituaDjpecforaned of axrtmexoeptionabl&andiisdul 
aatora 13ie substance of the captain^ evidenee 
is-this? he says he hired her in the Catmater at 
PtfywieniiAy on a coasting and trading voyage; he 
agreed te pay her 22. 5s. per montih fbr so long as 
she should remain on board ; she engaged to act 
aa c0ok> and stewatd the day after die cane on 
bowd, and bonlid hersdf by an agreement to perk 
form such services ; the following day he set sailt 
and made varions voyages from PfymouA to Wtdes, 
from Woks to Irebmdf from Ireland to ^SefoiUe in 
S^pain^ from SedUe to London^ and back again to 
Pbffin^uih^ where he xliscbarged the suitor E&uh 
heth Stephens. Some short time aftei; the captain 
took a cargo on board for iSt JficAoer^ and JS2»^ 
heik iSA^Aem again entered ihe-ship and agreedibr 
the voyage; sbcMtlyy however, the: ship was seized 
by the sheriff fm* a debt; it waa subsequently sotd^ 
and bought in by a VLt. Sinmonds^ tiie aediton 
During this time she remained on hoard, and the 
diip was carried into the London Docks, where she 
remained some time on board. The ship was 
again taken out in September 18£0, for another 
voyage, when the captain again agreed with the 
Sttitpr for iL 5s. per month. She remained on 
board until October^ performing the o£Sces of cook 
and steward, and assisting in her turn in navigating 
the vessel:; she performed her watch and took her 
$um at the h^hn. In October the captain became 
a bankrupt 

The Aext witness is a custom-house officer :~- 
He went on board the Jane Sg Matilda^ in the 



192 I CASE6 DETERMINED IN 

! Jams Am London Docks, and there found the > suitor on 

board, bound for Seville in Spain, whom the cap- 



Mr isuv tain called cook and steward ; there was no other 
person on board, and the master only came oc« 
casionally* He considered she was hired by the 
master, and that she performed her part as a maciuer 
and seaman. The next witness is a waterman : — ^ 
He ^ays he saw her fcequently on board the ship ; 
she appeared to have the sole command j and^ in 
the witness's opinion, was a most excellent ship- 
keeper, taking great care of the ship. Tlie last 
witness is a man who went with the ship to P^ 
niouA : — He said ishe well and truly. performed her 
duty, not only as cook and steward, but as a. seia- 
man; she obeyed all . lawful commands } and he 
considered her. particularly diligeht and attentive, 
performing her part much better than many of 
the crew had done. . . . .., 

' Upon this evidence I find some difficulty in 
coming to the conclusion that this woman is 
entitled to nothing. Here are duties :perfor|nedy 
which must be performed by somebody on board 
this ship. Nobody else . is proved to have per- 
formed them. She is proved to have perfocmed 
them, and to have performed them well. She 
states her case fairly: produces her witnesses 
fearlessly; witnesses not at all connected with 
her, or otherwise impeached. Nothing comes &om 
them that betrays a disposition to give an unjust 
testimony. She does not act, as far as I see, with 
any perverse resistance. She gives up the assign- 
ment without any opposition on her part^ Here 
are strong testimonies, totally unopposed^ to the 
work done : and that is the material point for the 
Court to look to ; for supposing an informality in 
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the mode of hiring, still, if the work has been done jawk and 
and properly done, it entitles the performer to the ^^^'"^' 
common remuneration; and it is not pretended My 12^, 
that she sues for more than the common rate of }^^' 
payment fbr such employment. Nobody else is in uie"m^of^ 
described as performing the duties. It is true, Sil^uaiify"^^ 
that I rejected an allegation which came too late !>«*>"»«■ ©^ 

, •' *-^ work properly 

m the day, which pleaded that the person' who done for a 

seized the ship at Plymouih had been sbipkeeper n«!Sonr°"' 

himself, or by deputy, for a certain portion of 

time } because it was offered in an undue form, 

and at an undue period of the cause ; and because ' 

the fact, if true, might have been ascertained by 

fiiir inquiry long before, and ought to have been 

so ascertained and regularly pro(}uced. The share 

of the ship transferred to her by assignment of the 

captain was surrendered without any resistance. 

I really feel a difficulty in saying, that under all 

these circumstances the woman is not entitled to 

recompense. Yet that is what the other parties 

require. They say she shall have nothing — we 

bind her to the chance of her legal demand and 

the decision upon it, and to that only — no com* 

promising offer shall she deceive from us. 

Now I cannot blind myself to- the facts V have pfficcsofman** 

^ . labour per- 

stated of this particular case, though Certainly not formed by 
disposed to encourage any general practice of this Ili^^'""**' 
kind ; neither can I blind myself to the notorious 
iact, that many offices of man's labour are perform- 
ed by women in many countries, and amongst 
other countries even in our own, and man's labour 
of the coarsest and roughest species. Even mili- 
tary offices have been so performed meritoriously, 
and rewarded on that account. In this Court we 
have seen, during th^ war, women acting in defence 

o 
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jAirs Am of the ships which they were on boards and shar-* 
^ ing in the distribution of salvage adjudged. We 



jyfy inh, have heard of women standing by the gun to which 
their husbands were attached in time of engage- 
ment) and of others who have acted as soldiers 
under the disguise of men, and receiving pay 
and other emoluments of the profession suited 
to the proper execution of the duty. The name 
of Joan of Arc will long live, to her own glory, 
and to the shame of our country, from which she 
received such unworthy treatment. I have lately 
been present at discussions elsewhere, in which 
many instances have been dted of females hold- 
ing high offices entitling to military command, 
and to eminent stations in the field of battle, or for 
the suppression of civil commotions. The sove- 
reignty of these kingdoms, which entitles the bearer 
to the character of Captain General of the Realm, 
has been borne by females with sufficient splen- 
dour i and, in the case of Queen Elizabeth^ not 
without demonstrations of personal courage, and 
, a readiness to encounter the hostilities with which 

she was threatened. The Countess of Dorset^ 
Pembroke, and Montgomery, in the time of Charles I. 
filled the office of hereditary High SheriflT of WesU 
moreland ; as such, she was authorised to raise the 
posse comtatus, and she did actually sit on the 
bench at the assizes, and is even said to have per- 
sonally attended at the execution of the last process 
of the law. 

Looking to all these circumstances, I find great 
difficulty in arriving at the conclusion that a female 
can be entitled to nothing for that service which 
would be remunerated in a man. It does not appear 
to me that the sex alpne creates a legal and total 
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disqualification. There may be reasons enough HnxfiD 
that render the engagement of women in a partip . -^"">^' 
cular maritime employment unseemly and unsuit« Jufy i2tb, 
able ; but if persons have had the benefit of their 
services in such employments, to the effect of sav- 
ing the expence they must have incurred by emn 
ploying other persons in them^ X doubt much the 
propriety of their turning round and taking shelter 
under the objection that those who have performed 
the services are not of the right sex. 

It was said that the co-owners were ignorant of 
all this employment of a female. That may be. 
their fault, or their misfortune, in giving their con- 
fidence to an unworthy person ; but be it one or 
the other, it would not destroy the legal claim of 
a third person, who has acquired it. It was said^ 
too, that there was no inattention on the part of 
the assignees. That may be ; but they must take 
the property in the state in which they find it^ 
deteriorated possibly by the fault of former posses- 
sors ; but such as it is, such they must take it. And 
I am constrained to add, that there certainly has 
been no particular promptitude on the part of these 
assignees, even after making due allowance for the 
difficulties that generally obstruct the course of 
proceeding in a bankrupt concern. No defensive 
allegation was offered till the established practice 
of the Court had shut the door against its admis- 
sion ; and after the cause had been fully heard 
throughout on both sides, and nothing but the in- 
dulgence of the Court, acting principally on the 
hope that a little delay might tend to prevent fur« 
ther expenditure, had postponed the decision, 
another allegation was offered, with an offer of 
fresh facts, but without any averment that they 

2 
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jaii« akd igfjQYQ guch as might not have been discovered, by 
due diligence, in the proper time, and when no 

^^ela^ such irregular indulgence was necessary to be ap- 
plied for. The Court rejected the offer on that 
ground ^ and leaves, I fear, the property to the 
ordinary course of bankrupt concerns, to be ex- 
pended in litigation. 

Upon the whole, I am of opinion, that nothing 
has been shown to deprive this female suitor of her 
right to the ordinaiy wages for the service she has 
performed. In her original affidavit she claimed 
about 60L ; in her summary petition, about 90/. ; 
as I do not wish to distress a bankrupt estate I 
shall pronounce for the lower sum. As the pre- 
sent is not a regular Court day, I shall not at pre- 
sent make the actual decree ; but having now stated 
the grounds of my judgment, I shall sign a decree 
conformably to them on the Caveat day. 

My S4th. rpj^g Q^^^ pronounced, that the sum of 64/. 

14^. was due for wages, and decreed the payment 
thereof with the expences.* 



• The editor is infonnedi that on the motion of Mr. Hart^ an 
injunction has been granted by the Court of Chancery in this 
caBCi on the ground that the master had since ackno«ir1edged 
that the whole was a collusive transaction to defraud the estate, 
t^e woman being, as had been stated in the Court of Admiralty, 
Auffui 4tlk j|2s own wife. The Lord Chancellor thought it was a novel 
application ; but after some consideration directed the injunc- 
tion to issue upon condition of bringing into Court the amount 
of wages, and a small sum to abide the costs. 

This injunction does not appear to have been otherwise en- 
forced than by a service upon the proctor. On the 11th iVb- 
vember following, a monition was decreed by the Court of Ad- 
miralty for the payment of his bill of costs, since which the 
cadse has not proceeded. 
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The KING, in his Oflice of Admiralty, v. N^iemberna,, 

MILLER. "'''• - 

^HIS was a motion ibr a warrant to arrest the niegaicoioun: 
master of the vessel Jamaica^ of the port of ^J^t ^be 
Wliitstabk^ for a contempt in hoisting, carrying, J^^**"^ 
or wearing iUegal colours. The King's Advocate pffencccom- 
stated, that Mr. XiV^/e6?afe» the collector of customs ^; ^ ^ 
at Whitehaven^ observing on the 2d instant, that SJ^idhTm? 
this trig was lying in port there with a pendant ^J^^ 
at her masthead, resembling those usually borne tbemit. ' 
by His Majesty's ships of war, sent the tide sur- 
veyor to Miller, the master of the brig, to inform 
him that the hoisting such a pendant was contrary 
to law. Miller returned an indecent and insolent 
message ; on receiving which the collector caused 
the pendant to be seized, and he reported the 
transaction to the Lords of the Admiralty, who 
directed the Admiralty Proctor to institute the 
present proceedings. Since the commencement 
of this procedure, the brig had proceeded to the 
port of Dublin ; but the offence was not commit- 
ted within the jurisdiction of the Admiralty Court 
at Dublin, nor does it appear that that Court has 
jurisdiction to proceed on such an offence under 
the late statute*, which imposes a penalty of 500/. 
on persons hoisting on board any British vessel, 
not in His Majesty's service, any colours used in 
the royal navy, and authorises officers of the navy, 
customs or excise, to seize such flags. 

Warrant decreed. 
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* 3(3m.4. e. 110. «.2. 

o 3 



198 



CASES DETERMINED IN 



j«iMMto-35tb, NEW PHOENIX. Lkwthwaite. 

1883. 

ftffeiure «t rPHIS was a suit for max||ier's wages brought by 
ffirf? Robert Wilson, for the balance of 9L 7*. 6d., 

2^^2ii<!e s which he alleged to be due to him for his services 
in • iiiit for 35 steward on board the New Phcenix, in a voyage 
IS not bound to from Londofi to Trinidad and back. In reply to 
^!^trf*^ the summary petition, the master pleaded the 
Ms^l^/° habits of excessive drinking and intoxication of 
plea. t^e mariner, which made him totally incapable of 

performing his duty as steward. In a responsive 
allegation, the mariner denied the allegations of 
the master, and set forth^ that on all occasions he 
conducted himself in a sober and orderly manner ; 
and that the master, upon the most trivial occa- 
sions^ gave way to very violent fits of passion, and 
frequently struck and cruelly maltreated him. 

For the mariner, Lushingtcm. — < A casual act of 
intoxication, while in port, is not sufficient to 
deprive a mariner of his wages, though habitual 
drunkenness will. Two witnesses only, who were 
examined on the master's allegation, admitted de 
bene esse^ support the charge of drunkenness; 
and we had no opportunity of cross-examining 
them. It is not in the power of the master, at his 
option, to displace any one improperly from the 
situation for which he was hired ^ and though it is 
pleaded that he was^ during the voyage, discharged 
from the office of steward, yet it is proved that he 
still continued to perform the principal duties of it 
The charge of intoxication would never have been 
thought of, if the steward had not threatened the 
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naster with an lU^tibn for his repeated cruelty and Hxw Fmamx. 

m treatment. 2r.,,em^2s6^ 

J. AddamSf oontra. — - Drunkenness enures to a i^ss. 
total forfeiture of wages ; but we do not press for 
the law to be carried into its fullest effect : — the 
man is already overpaid, as the affidavits state, that, 
on the voyage home, he only did the work of a 
common sailor. There was plenty of time for the 
examination of our witnesses on interrogatory, and 
the charges laid in the responsive allegation should 
have been stated and pleaded in the first instance, 
when we could have contradicted them ; a party 
is not justified in laying his case in a summary 
petition, and then varying it at a late period of the 
cause i but the charges of ill usage are not proved. 
If the man had been ill treated, he would have 
gone to the magistrates at Trinidad^ and made his 
complaint to them. 

Judgment. 
Lord StawetL"^ I think this man was quite 
right to confine himself in the first instance to his 
statements in the summary petition ; he sets forth 
the capacity in which he was hired, his rate of 
wages, and that during the voyage which the ship 
performed, he well and truly performed his duty 
as steward, and was obedient to all the lawful com- 
mands of the jnaster. He now applies to the 
Court for the payment of a trifling balance of 
wages ; it is a small sum that remains in contest, 
and the resistance of the master to the payment of 
it is founded on an imputation of drunkenness in 
the mariner. The Court, however, is not in the 
habi£ of paying much attention to minute descrip- 
tions of this infirmity, and I do think that the 

o 4 
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I 

Kxw Pifanm. iltunkenness is very tiicely graduated in the present 

jTooember 25*' ^^^^* '^^® general description given by the wit- 
less. ' nesses is, that the man was hardly ever incapable of 
work ; he is notytherefore, stained with being habi^ 
rtually a drunkard. What is stated to have happened 
.while the vessel was at Trinidad^ was at Christmas, 
a time when generally, however improperly, among 
the lower cksses of people, habits of conviviality 
travel into intemperate excess. But what weighs 
with me is, that there is an appearance of rigour 
on the part of the master; that he is extreme to 
mark what is done amiss ; and if the evidence be 
true, he conducted himself in a very violent and 
passionate manner on the most trivial occasions, and 
behaved towards this mariner in a way which no 
misbehaviour on his part would justify. It was 
said, that witnesseis could have been produced that 
would have contradicted the undue severity with 
which the master is charged ; but I cannot take 
it upon mere assertion, and the Court knows 
nothing as to what these witnesses would have 
sworn if they had been produced. I am of opi- 
nion that the suit was properly commenced by the 
summary petition, and that it was not necessary to 
insert in that, .{and it would have been improper,) 
the charge of cruelty. The case of the mariner is, 
I think, sufficiently established to entitle him. to 
the balance that remains, and to the expences. of 
his proceeding in this Court} if I do not give 
them, I give nothing. 
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JONGE NICOLAAS. Parma. ^J^ 

162S. 

^HIS question arose on an application to the ?^°'*™^2^ 

Court to revise the award of certain magis- Tageandex- 
trates in the county of Sussea:, who had ordered S^^** under 
goods to be sold free from all duties under the iga!:^^^^ 
l&2Geo. 4. C.75. ^.38.* to answer various ex- ^"*^^|Jf 
pences incidental to the preservation of a wreck, 
and the ulterior disposal of the cargo. 

On behalf of the commissioners of the Custom- 
house, the King^s Advocate & Arnold stated, — 
That this was a Dutch ship which, with a cargo 
chiefly of wine and brandy, was wrecked offSecu 
ford cliff. On the 28th o^ January last there was 
a sum of IO87/. 6^. Srf. awarded by the justices 
at Lewes for salvage and expences ; and they di- 
rected ^* a sale,- free of duty, of so much of the 
cargo and stores as would realize the said sum, to- 
gether with the expences of the sale, and such 
reasonable charges as might be incurred in and 

about' the same ;*' and, on the 18th oi March^ the 

* ** la all cases it shall be lawful for the owner or owners, or 
if the owner or owners refuse, for the salvors, to sell so much 
of the property saved as will be sufficient to defray the salvage 
adjudged, and all expences attending die same, and such other 
reasonable charges and expences respecting the said property 
as shall be allowed by the Court of Admiralty, or by justices ; 
and on a. production of an order or decree from the High Court 
of Admiralty^ or of an award made by the justices acting in 
execution of this act, the commissioners of customs and excise 
shall allow tlie sale of such goods Jreejroni all duties : provided, 
that in all cases in which they may think it advisable, it shall 
be lawful for the commissioners of customs and excise to refer 
such award, which may be produced to them frdm the justices, 
to the judgment and revision of the High Court of Admiralty." 
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joNoi sum of 161L 5s.. 6d. was allowed as the further ex- 
NicoLAAg. p^u^^ arising from ** the removingy coopering,. 



j% lstf^ stowing, and sale." Now, besides these articles, 
there were certain items for which a claim of ex- 
emption was made, as on goods sold for salvage, 
viz, quarantine expences, protest of the master, 
harbour dues, warehouse rent, beer for stimu- 
lating the coopers, postage, journeys to London 
and elsewhere, reshipment of cargo, &c., which 
were allowances that went beyond the policy 
of the law, and the construction of the act of 
parliament. This act, the 1 & 2 Geo A. c.75., is 
now, for the first time, brought directly to the 
notice of the Court : it may be considered as a 
revival of the 48 Geo. 8. c. ISO. (continued by the 
S$ Geo. 3. c. 870 ^^^ ^ ^* ^^- there is a clause in- 
serted, which is not to be found in that previous 
act ; and upon the due construction of this clause 
this question principally depends. This section 
provides, that a sale may be effected of so much 
of the property saved, as will be sufficient to de- 
fray the salvage adjudged, and all expences attend* 
ing the same, and such oAer reasonable charges 
and espences respecting the said property as shall 
be allomed, &c., free from all duties. These addi- 
tional words must be taken to refer exclusively to 
the charges incurred upon that portion of the pro- 
perty which may be required for a compensation 
to the salvors, and cannot fairly be extended to 
other persons, and other things which may be 
subject of loss, but not of salvage. The reason- 
ing of the award seems to be, that all contingent 
expences consequential to the relief of a case of 
distress come within the meaning of the law; 
but there must be some limitation. The words 
*< salvage adjudged" are definite, and show, that 
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the ejcemption contemplated was such as to in- Jovos 
sure a sufficiency of remuneration to the salvors ; "^'^'' 
and it was with a view to their benefit, and to juytsdi. 
their interests only, that this act was passed. •— 
The terms *< all expences and other charges" must 
be restricted to the fair and reasonable expences 
directly connected with the adjudication of the 
salvage, as the necessary law expences, and those 
general expences which are at least antecedent to 
the storing of the cargo, and to the settlem^t of 
the salvage remuneration. All services of siich a 
nature may be admitted with propriety ; but it is 
sufficient to show the interpretation of the magis* 
trates to be erroneous, that, according to their 
construction, no certain rule or general principle 
can be laid down for the guidance of the Custom- 
house : each case would vary with its own circum- 
stances, so that the inconvenience is a fundamen- 
tal objection, particularly when the words of the 
act are capable of a much more limited^ legal, and 
practical construction. Their objections were con- 
fined to the schedules ; for they had no intention 
of dbputing the quantum of salvage remuneration. 
They referred to 5 Geo. l.c^ll.s. IS., and also to 
the exemption under 12 Arm. sLi. c.l8. s.^.^ 
for a view of the law with regard to deductions 
from the revenue, on goods wrecked ; and ob- 
served, that any discretion as to the remisl^on of 
duties would b6 lodged with the Lords of the 
Treasury, and not with the Government officers. 

In support of the award, Jenner. -— The ancient 
principle of law was to relieve, as much as possible, 
persons in distress from shipwreck : the words of 
the act of parliament are large and comprehen- ' 
sive ; and are not to be considered as solely for 
the benefit of salvors, but in support of the ancient 
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Jovav 

NiOOLAAt. 

18S3. 



principle. The expences were all necessarily in- 
curred by the wrecks and were all highly beneficial 
to the.cargOj and to the revenue of the country, 
by lessening the sale of goods under the providons 
of the act of parliament; for whatever tends to 
increase the value of the goods saved, such as 
drying and housing the stpres, stopping the leaky 
casks, &c., will diminish the necessary remission of 
duties, and ought to be en^tled to benefit by the act 
The owners should not be made liable to the pay- 
ment of duties on the importation of a cargo 
which has only been occasioned by distress ; they 
were compelled to this measure by the stranding 
of the vessel, and by the wreck. If the goods had 
been destined for this country, then the duties 
might fairly and properly attach; but the legis- 
lature never could intend the revenue to benefit by 
charges, such as the quarantine and out-port ex- 
pences, arising from unavoidable calamity, when, 
if there had been no accident, the vessel never 
could have been subject to them. On this principle, 
and on the admissions on the other side, and on 
the expences of the notary, and other items not 
being excepted to by the Commissioners of the 
Customs, he defended the interpretation which the 
statute had received, and which, moreover, was 
sanctioned by the practice of the Court in the pre- 
ceding cases of the Augusta, Louvel *, and the 
Johanna Abeg, RuYLt ; where similar expences had 
been allowed by the registrar and merchants with- 
out any deductions. 

Phillimore^ on the same side, was stopped by 
the Court. 



* Supri, p. 21. (n.) f Trinity Term, 1822. 
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JVUGWSST. jM<n 

Lord SUyweO. — This case must be referred to . **«*"*•• 
the registrar and merchants. My own apprehen- jitfy im, 
sion is, that the act of parliament was solely for the *®*^' 
benefit of salvors, and for no others. I have a 
very strong opinion that they alone are entitled 
to claim here under the statute. The owners may 
have met with misfortunes ; their ship may have 
been dashed against the rocks ; but as foreigners, 
they cannot claims the benefit of this act in this 
Court : their sufferings, however much a matter of 
regret, form no ground for this country to indem- 
nify them. No country in the world gives a sal- 
vage of this kind. I can have ito doubt upon the 
words of the statute. The thirty-eighth section 
provides, that owners or salvors may sell so much 
of the property saved as will defray the salvage 
adjudged, free from all duties. What property 
then is to be so sold? — the property necessary for 
the payment of the salvage : so as to the words 
** other reasonable charges and expences that shall 
be allowed," — these are to be referred to the ex- 
pences directly arising upon the said property, name- 
ly, the property sold, such as the law expences, 
and the safe custody of that portion of the goods, 
which may be necessary to be sold to cover the fair 
salvage disbursements. Supposing there are twenty 
proprietors of goods on board, and one tenth of the 
value of the cargo is adjudged forsalvage — can itbe 
said, that all the expences of all the proprietors are 
to be allowed ? Here are charges, some of which 
continue for three months after the salvage service 
has been effected — how long are they to go on ? 
Some limitation must be afiixed. I regret this 
question was not brought to the notice of the 
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Jonas 

18S3. 



Court at an earlier period, in the former cases 
which have been alluded to. I shall, in this case, 
reverse the several awards, and refer the consider- 
ation of the schedules and accounts to the re- 
gistrar and merchants. 



certain daima 

of eXCDlptlOD 

under 1&SG.4 
e.7.5. J.S8. 
orenruled. 



Navemhef «5tb. On this day Jenner & PhilUmore were heard in 
2*^^!^, objection to the confirmation of the report. — They 
report upon the sUbmittcd, that the directions of the Court did not 

appear to have been fully understood, for as the 
report was framed, the parties were in a worse state 
than before the late act of parliament. The prac- 
tice had hitherto invariably been to allow the 
expences of. labour and cartage. [Court. — That 
fact does not appear, I know of no such universal 
practice.] We admit, that the whole of the 
cooperage, and of the warehouse rent may fairly 
not be allowed under the statute — that part of the 
report we do not dispute ; but we contend that 
the whole expence of unloading the cargo, and of 
the teams that were employed for conveying it to 
the storehouses, which seemed to be conceded in 
the former argument, ought to have been allowed ; 
because these were acts which belonged to the 
salvage of the cargo, and till they were effected, 
the claim to salvage remuneration was not com- 
plete. The quarantine expences, and the payments 
to the revenue officers, are properly allowed ; it 
was not, however, the province of the registrar and 
merchants to ascertain the proportion of reward 
to the principal salvor : on that article, therefore, 

the reduction must be set aside. 

22 
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The Kms^i Advocate & Arnold, control. •— The Jmwk 
Commissioners of the Custom-house have objected '"^'^^ : 



to the introduction of those articles only which are Nwember s5Ui^ 
not of the nature of salvage. The Court has laid 
down the principle, in conformity with the act of 
Parliament) upon which the term salvage is to be 
used ; and the registrar and merchants have carried 
it into execution. TThe word is stripped of any 
ambiguity, when it is confined to what is required v 
for the remuneration of the salvors ; that is to be 
sold beneficially for them, namely, without the 
payment of duties. In the reductions that have 
been made, a proper apportionment has been 
attended to ; and with regard to the services of 
the salvor, the words in which they are described, 
comprehended other acts which were fiurly the 
subject of reduction. 

Judgment. 
Lord StcyweU. -— This case has already been once 
before the Court, in order to take its instructions 
upon the act of Parliament : it is a recent act, and ^ " ^^• 
made, as I understand, for the benefit of salvors. 
It often unavoidably happened, that salvors had a 
disproportionate remuneration : the legislature, 
therefore, thought it would be a proper attention 
to their interests, that a portion of the cargo, saved 
by their exertions, should be sold for their benefit 
free from duties. It appears that the Custom- • 
house Officers have been in the habit of allowing a 
greater quantity of goods to be so sold, than was 
sufficient for the salvage expences ; and so far to 
have benefitted the owners beyond the contempla- 
tion of the statute. There is no question but that 
these expences must be paid, the only question is. 
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joHox ivho is to pay them ? 'Here an act of Parliament 
'"***'^^ has been made allowing a deduction of revenue 



Nmiemier 85th, dutics on goods sold to pay salvagc ; but it could 
^^ not be the intention of Government to charge the 
revenue with the other expences that fell upon the 
cargo. If the misfortune to the cargo had arisen 
from the fault of Government, in n^lecting proper 
precautions on its part, it might have been a fair 
demand; as, in such a case, the State would be 
chargeable with a want of due protection to 
cargoes in distress : but this is a mere accident — 
a mere wreck by stress of weather, which all are 
exposed to, who commit their property to the 
danger.of the seas: every man must bear his own 
inisfortune, when the government of a country has 
done every thing that belongs to it. 

The word salvage has been used in a sense that 
is equivocal : it does not, as it would seem to be 
contended, extend to all acts of salvage, or. ser- 
vices rendered to the cargo; but its statiiteable 
meaning is confined, as was properly observed, to 
the remuneration allotted to salvors, under the 
name of salvage, for a direct salvage bounty ; and 
in which they have the sole interest, and it does 
Qot go beyond that part of the cargo which may 
be sold for their express benefit. The salvors are, 
in this instance, the favourites of the Court —they 
are the peculiar objects of the act of ParUament — 
they are the only persons to be indemnified; and 
whose interests are to be protected. The property 
saved is to be restored to the owners upon the 
payment of a reasonable remuneration; but they 
are not to be indemnified by the Government, nor 
is the Government to be charged with unreason- 
able demands for their advantage. 
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After the best attention paid by the CoiHt to Jovak 
the arguments that have been addressed to it, I '"*'^'' 



see no reason to alter, or revise my former opinion. November ^s&i. 

The registrar and merchants appear to me to have 

taken a full and fair estimate of what was the 

decision of the Court. It may be a question of 

some difficulty, where no actual sale has ascer-^ 

tained the general value, as to what portion of the 

cargo should be selected for sale free of duty ; and 

the Custom-house Officers must form their estimate 

as correctly and discreetly as they can : the cargo 

may belong to different owners ; and those, whose 

portions are not touched, ftiust make some measure 

of compensation, that the whole may derive a . 

common benefit. It may be regarded as not unlike 

a case of jactus, where there is a contribution for 

the portion of goods sacrificed for the preservation 

of the t^mainder. 

It is, I think, quite a mistake to call the ex- 
pences that have been disallowed, expences of 
salvage — expences of salvage, I repeat, in the 
sense of the statute, are those necessarily incurred 
in the payment of the salvors. The registrar and 
merchants have properly given only such a pro- 
portion of the whole expences as the sum allowed 
to the salvors bore to the value of the whole cfu*go 
— what is to go to them, is to enjoy the privileges 
of the statute — that is my idea and impression of 
the intention of the Legislature, while that part of 
the cargo which is to be sold for the payment 
of other charges is not to have the same benefit. 
It was said» that the registrar and merchants had 
no right to interfere with the remuneration of 
Mn StonCf the prominent salvor ; but, I think, the 
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jovoii answer is satisfactory; and that the magistrates 
^^^^ clearly remunerated him (no doubt an able person) 



November 25th, not only for services of a salvage nature, but for 

other services which the report was fuUy autho- 
rized to disturb. Upon these grounds the Court 
overrules the objections, and confirms the report 
I think the Custom-house Officers have done a 
meritorious act in bringing this case to the notice 
of the Court. 



jyTwrmfier 25th, ' LA LUNE. 

1823. 

(prize court.) 

Head-money HHIIIS was a motiou for head-money on the cap* 
being no proof ture of a Frcjich privateer, La Lune, with a 
fJdH^r c^^w of *7 men, who were landed at the city of 
prisonen. gf. Domngo in 1806. The privateer was sent to 

Jamaica^ where she was sold. The capturing 
vessel was the Mome Fortunee^ commanded by 
Lieutenant Rorie, with a crew of only 50 men. 

It had been moved on a former day, but the 
Court thought head-money was not payable on 
men landed not for a regular exchange of pri- 
soners, and no receipt for them was produced. 

A new affidavit was now read, stating that the 
47 men had been landed with a view to exchange ; 
that a promise was then given by the French Com- 
mandant to deliver an equal number of British 
prisoners should any arrive; and that it was the 
custom at that time in the West Indies, upon cap- 
tures by vessels proceeding on a cruize, to land the 



i 
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prifioners unconditionally, if an exchange was not L* Lmnt 

practicable, at the nearest port. jg^mmber^stti. 

The Court asked what was the proof of the isss. 
delivery of the prisoners for an exchange having 
been authorized by the Admiral, beyond the affi- 
davit of the officer claiming the head-money ? 

The King^s Advocate replied, that the confirm- 
ation arose from the res gesta, the entries in the 
muster-bookfr and log* All other documents were 
lost. 

The matter stood over for a search into pre- jufyisA^ 
cedents. The motionfor head-money was ultimately 
rejected, on the ground that there was no proof of 
an effisctive exchange. 



1894. 



On the same day an application for head-money vnncms, 
for five Capucm JMars (passengers) was reiused# 



FREDERICK* Hearjt. ^^^"^^*^ 

Judgment, 
LORD StowelL — This was a suit for wages ^J!^,^ 

brought by Hugh Beard & Robert Waters^ who S^^JJJ^f ^ 
allege that they were hired as mariners in March cae^ for tiM 
1822, to proceed on a voyage from London to JTo. ^^upootheif 
maica^ and back again to the port of London^ at ^^^^v 
ULSs. per month; that they arrived at Jamaica ^**'^^ 
on the 15th of May following, and were dischaiged eipnlXiiaft 
on the 25th, without their consent, and without ^^^of 
payment of wages ; that they were obliged to sell ' ~ 
their clothes for subsistence and travelling ex« 

p 2 
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% FmUiMr. penses .across the island, to seek other ships] 

T~~~ whereby they might return to England ; and, 

i3»i ** finally,; that>tiiey .well performed their duty. The 

whole charge made by one of them^ includiog. the 

vidue of the clothes, is SL ls.,6d. ; that of: the 

othe^; is 8L 1&$. 6d. Such is the substance /of 

3 their summary petition. 

. The owners have given a defensive allegation^ 
stating that these two men, with five others, got 
intoxicated on the 25th with rum clandestinely 

. < procured; that they quarrelled with the steward, 

demanding more rum, and afterwards, with the> 
itiate for the same reason ; that on the Captain's 
return from the shore they made the same, demand; 
from him, and ^n the same violent and turbulent 
manner ; that he seeing them intoxicated, refused, 

» ::- J. ajid ordered them to go to bed. One Brormy^ it 
seems, wa^ the ^ringleader ; this man is no party 
to the present suit, but he was extraordinarily 
violent. The Captain said if he was dissatisfied he 
™ight go on shore, which Brown declared he 
would do. The others then said, if one went all 
• '- would go; and the Captain ordered the second 

mate to go in the boat with them ; but it is alleged 
that he did not in any manner discharge these 
men y and- their conduct is represented as an s^ 
, of mutiny and desertion. 

The whole controversy between -the parties 
'. tbtoiselves turns upon this single question, whether 
tlie«seamen deserted or quitted the ship with the 
consent. and allowance of the master; or whether 
they had leave from him to quit the service of the 
ship ? In which case it would be no desertion, and 
still less so, if they received: any order to quit 
without, having made such order necessary by any 

20 . 
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» 

misconduct of their own. Before I examine the Fftniuac- 
facts it is not unimportant to observe^ that deser- ^j^ ^^ ^^^ 
tion is an ofience extremely prevalent upon these; i.^^s^ 
West India voyngeSi and has been so recognised SS^^^e 
by Acts of Parliament denouncing peculiar penal* ^ ^^ 
ties against it, as requiring stronger checks ta s? g. s. c 73. 
prevent it than are deeiped necessary in any other 
course of navigation. The desertions usuisdly take 
place in the West Indies^ and ar^ provoked by the 
much larger wages that are held out for the return 
voyage than could be obtained for the w:hole voy* 
age outwards and home, in a bargain concluded 
in Ef^landf where seamen are numerous; and: of 
course to be had on comparatively^ cheap terms*; 
In -the West Indies European seamen are not torbe 
had^ but under the accidents of a compelled dis- 
charge or a desertion. From that ^ circumrtance^^ 
and from the obligation of greater {Attention to the 
more valuable return cargo» the valvie of an 
European seaman rises higher in the West InfUeSi 
and of course furnishes a temptation which < the 
Legislature has found it necessary to meet by the 
imposition . of strong penalties. . ; 

The summary petition enters but Uttle. ip^ ithe 
particulars that led to their withdrawing from thq^ 
service of the ship. It states generally their good 
conduct and obedience to all the lawful commands 
of the master ; but the depositions of the two 
witnesses enter largely into the history of the dis-* 
missal ; for a dismis^id, or rather something like a ^ ^ 
dismissal there certainly was. Their aqcount is^ 
that on Saturday/ night, after the conclusion of 
their work for the day and for the week, they de-» 
sired to have a Saturday night's bottle xof rum^; 
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n«i»BMCK; which was refused by the steward and mate» the 
j ^ Captain being then on shore# This bottle, it 

18SS. ' seems, is not an unusual indulgence on board 
West India ships lying at those Islands, but it had 
not been the practice of all Captains to allow it, 
and had not been the practice of this Captain in 
particular ; and upon that ground, and upon the 
maters observing that they already had taken as' 
much rum as was proper for them, (wha e they 
got it he could not say,) he declined to comply 
with their request. This produced much dissatis- 
faction, and no inconsiderable quantity of abuse 
upon him, particularly from one person, Brcnon^ 
an Irish mariner, who appears to have thought it 
the peculiar privilege cdT his country to take the 
lead upon such an occasion, and to show, as he 
expressed it, ** that he had an Irisk heart and 
Irish blood in his body/* Things continued in 
this perturbed state till the Captain returned from 
the shore, and they did not abate then ; for the 
men addressed their demand of this bottie to him, 
and certainly in no very measured language upon 
his refusal; for Brcnm transferred his abuse to 
him in gross terms, and words of defiance and 
challenge, to which the Court might without im* 
propriety apply the term of mutiny. This man 
does not sue for his wages, and that is, I think, a 
strong admission that he was suffidentiy apprised 
of his own misconduct and of its necessary conse- 
quences, the forfeiture of his wages. Beard is 
charged by the mate as his second in these acts, 
and if so, is less modest, for he ventures forward 
as a suitor in the present cause. The Captain, 
on his examination, says, he told Brcwn^ that 
if he was dissatisfied with the ship he had better 
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leave her ; upon which the other replied he would' Fudbmcx. 
b6 d— d if he did not, and Beard or Brown „ \_-^. 
repliedf (he does not remember which,) that ** if X3sa.. 
one went all would go.** According to tlie Cap- 
tain, this was the single expression of the one or 
the other of these two men, but he expressly saya 
that he does not remember that either Beard bt 
any other of the men joined in Brown^s abuser or 
said any thing disrespectful to him, I do not find 
that the Captain received the information from 
any of the other men, or that he addressed any 
question pointing to any such resolution taken oii 
their part. There is a contrariety of evidence on 
this important part of the case. A good deal of 
it represents him as saying, *^ if one goes all 
shall go/' and other expressions of the same 
import, which certainly indicate^ on his part, 
that they were all unanimous j as I take fot 
grainted they were at least unanimous upon this 
favoured subject of the Saturday night's bottle ; 
for there was no dissentient voice quoad hoc; biit 
whether this making a common cause was inferred 
from their standing by Brown when these conver- 
sations passed, and hearing this declaration of his 
without contradicting it, does certainly not appear 
from this evidence. The Captain, however, acted 
upon it, and appears to have acted sincerely^, 
though it may perhaps be thought, that if he had 
acted with less passion, he might have acted with 
a less inconvenient result. 

Upon this evidence, 1 think, it clearly appears 
that these men have behaved very ill. Their 
giving countenance to the mutineer Bromn, tlieir 
refusing to put out their lights, and to go below 
to bed, when so ordered by the Captain, their ad- 

p 4 
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FuuoicK. hering to Brown in his determination to leave the 

■Diiariiiiwrr 1th ®^^P* (^ *^ IS to be cousidered as solely their 
isss. own acty) forms altogether a case of gross miscon- 
ducti inducing forfeiture of their wages. But upon 
this evidence it may be questioned whether this last 
act is to be considered as exclusively their own ; 
whether some expressions and acts are not attribut- 
able to the Captain^ which lower the criminal chfi- 
racter of the act on their part. The Captain admits 
that he was much irritated at Brown^s abuse ; and 
one cannot wonder at it^ or charge it at all as an 
indication of very unreasonable intemperance of 
loMteofdis- mind. But it must be remembered that in all 
ff^*^T ^l acts of discipline and authority passion is a bad 
is a bad coun^ couusellor ; and that on such occasions care is to 

be taken to suppress even natural and honest feel- 
ings o^resentmenty which may have the effect of 
transferring a share of the blame belonging to the 
transaction to the other side of the question. 
N0W9 without meaning to impute any thing to this 
Captain^ I am bound to notice that he admits he 
was so irritated that he cannot depend exactly 
upon his memory of what passed ; that the princi- 
pal mate» a witness of great credit^ goes no fur- 
ther than to say^ that the C^tain did not formalb/ 
discharge them : leading, by the use of this word 
formally^ to a conjecture that there might still be 
something said, which these men, with a willing- 
ness of interpretation on their side, might construe 
into an actual liberty to depart -— a liceat migrare. 
And if his words were such as might be so mis- 
understood, it would be a little hard, I think, to 
stamp that misinterpretation with the guilt of ab- 
solute mutiny and desertion. 
J do not observe that the Captain addresses any 



THE HIGH COURT OF ADMIRALTY. 817 

caution or remonstrance to the men. They were p»«)»mck. 
flushed with liquor, it is true j but with the excep- ^^^^^^^^^^ 
tion of Bromi^ had not, perhaps, arrived at a state "23. 
in which they were incapable of hearing reason 
addressed to them in the molliiying language of 
expostulation. They are furnished with a vessel 
to convey them to the shore, with their clothes 
and their hammocks. The Captain, probably, did 
expect their return the next morning, but that 
was tiot made known to them, nor could they well 
conceive it in the circumstances under which they 
parted. He had sent a message to the wharfinger, , 
at the place where they were to land, to detain 
their clothes, but this was wholly unknown to 
them ; and no application was made to any civil 
authority to reclaim them, nor any attempt made 
to recover them by any other means to which re- 
sort could be had. 

Now, if my duty compels me to examine the 
evidence minutely, I think I should not discharge 
that duty if I totally overlooked this part of the 
evidence as wholly insignificant. Here are ex- 
pressions not only permbsive but imperative, that 
they should all go, and that their clothes should 
be put aboard the boat without loss of time. I 
find a diflSculty in saying that all these circum- 
stances do not produce some proper hesitation 
in holding this to be a clear and decided case of 
desertion. It is true, he refuses at the time to 
certify for their wages. That is a mere present 
suspension, founded, possibly, on the expectation 
of their return the next morning, but it is not de- 
finitive upon the nature of the transaction. 

1 think, however, I am relieved from the neces- 
sity of deciding on its nature (lefl as it is in a state 
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FuDEBicx. somewhat equivocal^) by what has since takeo 

j^^fjg,,,^^^ place. The Captain, on the part of the owners, 

4893. ' had agreed to pay the wages up, not only to the 

25th of May, but to the 5th of JunCf when they 

were able to procure a ship on a return voyage to 

Europe. The sum to be paid, after deducting 

what is claimed for clothes^ is very trifling, and 

must be pronounced for without costs, for so it 

A party who was tendered ; and if the party does not accept 

does not accept ' ■■ • ■ 

a tender is DOC what is SO tendered to prevent litigation, such 
^pencesincaae party shall uot bc entitled to the expence of that 
wiin**S^ht litigation, when he might have had the same sum 
haTehadthe wiUiout auv litiiiation at alL* Nothing can be 

same sum witli- « 

out it. Hw clearer than that this offer of the owners was no 
d^^ is^not admission of the justice of the demand, but merely 
mlS^^au *^ ^^^ i^ order to escape the inconvenience of 
^^* a litigation with an insdvent party. From such 

parties nothing could be recover^ with all the 
justice in the world established to the most entire 
satisfSustion of the Court. It is objected that he 
refiised payment for the clothes which they carried 
with them, and which they were obliged to dis* 
pose of to pay their travelling charges in crossing 
the island, to find a ship at Kingston^ for a return 
voyage to England ; for it appears that after land- 
ing at what is called the Wharfs^ they traversed 
the island for that purpose, in which they were 
successful, after expending in their journey the 
value of the clothes which they brought with them 
Awo^fui from their ship, the Fredericks And certainly if 
enures to a le- thev had bccu wrougfullv discharged, and had re» 
i»b«™»acntaf ^j^^ ^^ compensation, the Court would have 



* Supra, p. 156. 
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held them clearly entitled to reimbursemetft for FsitDSntick. 
these necessary expenditures. But the Court has "Z 7~7' 
already pronounced, that upon this evidence it iS i823. 
not entitled to say they were wrongfully dis^ 
charged ; and, therefore, a decision upon that point, 
if not indispensably necessary, is certainly not 
advisable. In the next place, it is to be remfem-^ 
bered, that they have received an ample com- 
pensatioA in the increased wages of the return 
voyage, when they had 5L per month instead of 
m 10s. That, I think, is a sufficient ^ef-o/f against 
the old trowsers and jackets, and other parapher* 
nalia, which probably might be in rather a^<* 
Hgued stat^ jfrom the use which they had already 
undergone. I shall content myself, therefore, 
with allowing barely the sum tendered, without 
costs^ and without allowance on that pafticular 
account* 

Here, I think, ends the controversy between the obiemiioiis 
parties; there remains another between the proc- SSi^entof 
tors } for it is upon transactions entirdy passing ^J^JT'^* 
between them and their clerks, and with little in- ngard to'snits 
tervention of the parties themselves, except under uoa. ^ 
their immediate direction, that this further de- 
mand remains to be considered. The proctor, for 
the mariners, gave an allegation, pleading direct 
admissions on the part of the Captain's proctor, 
that the demand of the mariners was just. That 
allegation, in the terms in which it was expressed, 
did not at all convey to the Court any suspicion 
whatever that this passed in a preliminary confix 
dential conversation between the proctor of the 
mariners, and a clerk, who appears to be an ex- 
perienced and intelligent person, of the proctor 
for the owners, about settling the demand without 
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AxDxucc. the prosecution of a suit. I adhere to the opinion 
"^^^^^^^^^ I have expressed, that where an intercourse for 
1823. such a purpose as the definitive' settlement of a 
to aHST** cl^^ is to take place, it is most effectually con- 
•j^oMit of a ducted by the proctors themselves j they have both 
ecmducted by a personal and legal weight, and an authority that 
bio^, can better support them against overweening pre- 

tensions, and there is a direct responsibility belong- 
ing to them, highly proper to intervene in any 
ppipt so extremely important as the purposed final 
adjustment of a cause. The Court haying admit- 
ted the allegation in the form in which it appeared, 
pleading an acknowledgment of the justice of the 
demand, was under the necessity of admitting a 
responsive allegation, in which a number of wit- 
nesses are necessarily introduced, in order to un- 
deceive the Court and vindicate the proctor. A 
very different character was assigned to this inter- 
course ; a character which represents the submis- 
sion to the demand to be, not a submission to its 
justice, but a mere sacrifice to convenience, in 
which a party, before the institution of a suit, is, 
willing to recede from a certain portion of his own 
just right for the comfort of avoiding what cannot 
be, considered as a luxury in any Court whatever, 
the .trouble of a suit ; and particularly of a suit in 
which success itself is barren and unproductive ; 
inasmuch as costs, if given by the Court to the 
owners, are irrecoverable against such opponents 
as common mariners.* 



* For the mariners, Lushington had argued, that the second 
allegation was only introduced with a view to rebut the charge 
of mutiny and desertion, which was effectually done by the 
existence of an , offer from the owners of a part . payment of 
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'-' This circumstance makes these preliminary n&- Paidekicc. 

irociations of eminent use in these causes^ and en- ~ ; 

titled to the peculiar protection and support ot the i82s. 
Court, which is sacredly bound to the duty of Th^Coortis 

■^ * sacredly bound 

considering the true intent and meaning of the to the du^ of 
parties, and of guarding against the abuse upon ^i^^,^ 
converting the terms of mere proposed accommo^ S^I!^^^ 
dation into an> acknowledgment of absolute in- 
justice. That is a gross perversion of a very useful 
practice : and, instead of nipping suits in the bud, 
can only make them branch out into a new and in- 
ordinate extent of litigation. It has so done ita 
the present case } for it has created the necessity 
of a responsive allegation, and of many witnesses 
to . be examined upon this question, depending 
between the proctors, on the meaning of their con- 
versation. I have no doubt upon its real meaning, 
that it has been a proposal to recede from strict 
rights as considered by the party, in order to pre- 
vent a 4»uit, which it is now employed to swell to 
an enoi^mous extetot. The conversation is held at 
a time that proves its purpose. It is held before 
the institution of the suit; It never could be the 
purpose of a party who went there looking to ai 
suit to go and make iadmissions that would be fatal 
to his client in that suit. It could only be to pre- 
vent it, not to admit without reserve what he is 
afterwards to controvert by plea and proof. There 
is no absolute necessity to state this to be without 
prejudice, the resgesta speaks for itself, even with- 
out "the mass of evidence that is here adduced to 

"wages ; inasmuch as no 6ffer would have been made if no wages 
had been due. Jenner & J. AddamSf contrii, obserVed that the 
words adopted in the negociation were ^* consented to pay/' nof 
** admitted to be due,*' 
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FsiDwcc. prove it. The attempt to give it another chariac- 
jy^gg„j^ji^ ter is a mala Jides^ a gross misapplication, and vio* 
' 1823. lation of that salutary confidence which is the vital 
principle of such conversations. And this leads 
to still more hostility ; for the proctor has to de* 
fend himself against this imputation of unworthy 
conduct, and the Court has to protect itself against 
the effect of the misrepresentation. 

I have already taken occasion to observe that in 
this class of cases, brought forward as they are by 
men whoUy illiterate, of no very distinct powers of 
apprehension, and of|;en of no very restrained prin- 
ciples in the statement of their daims, and in al- 
most all cases totally out of the reach of costs and 
damages for the most exaggerated demands ; the 
proctor has something of a public as well as a pri^ 
yate duty thrown upon him ; something that in 
such cases he owes to the fiur administration of 
justice, as well as to the private interests of his 
employers. The interests propounded for them 
ought in 14s apprehensioii to be just, or at least 
doubtful } fen: I do not say that he is not justified 
in submitting to die decision of a Court a doubt 
which it is not his province to decide. When such 
interests are propounded they are not to be pur- 
sued per fits et ntfa$ ; but they are so pursued if 
endeavours are used to stifle the fair and ti^ue cir- 
cumstances of the case, and knowingly to impose 
a false case, thai is, to make himself an instrument 
and a party in the fraud. 

It has been observed, that the return voyage is 
the golden harvest of these mariners so employed. 
If picked up in the West Indies their wages are 
double of what mariners, engaged for the whole 
voyage out and home, would receive for the return 
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part of it. In this case it is proved that they en- Pmnux. 
tered on board the ship Antelope at Kingston, and ^^^^^^^^ 
received an increase of wages in her service, so as isss. 
in fact to be benefited by their removal from their ^^^ 
former ship ; the demand made, however, is for "'"''^JJ*^ 
wages against the Frederick up to the time of her samehomewani 
own return home, as if they had been actually em- ^^^ which 
ployed in her service during the months that they {^"SSIfSS! 
were so much more beneficially employed in this 
other ship. This could hardly be a secret to the 
proctor. It had been communicated to his clerk 
2*hompsont who it is to be supposed must have im- 
parted it to his master ; his master must have made 
an inquiry so obvious and necessary ; the men did 
not come home in the Frederick, they must have 
come, therefore, by wsne other ship ; and it was 
necessary to know in what capacity, whether as 
mere passengers, or as mariners earning wages, and 
increased wages, which of course might extinguish 
the whole, or at least part of their demand against 
the Frederick ; it was the proctor's duty to ascer- 
tain this fact ; but not so, he attempts to stifle the 
evidence, and to shut out all knowledge of the fact 
by directing the men not to answer the question by 
what ship they came home, and telling them they 
would commit themselves if they did. How commit 
themselves ? By telling the truth and preventing a 
gross act of extortion and injustice ? I do not say 
that a practiser, or his party, is bound to find evi- 
dence for his opponent in a law-suit. But where a Afairdiscio- 
meeting is held for amicable arrangement, and the u ^oLi u> 
parties are personaUy produced for the purpose of ^^^^u 
fair agreement, and to prevent litigation, it is con- 
trary to the purpose of such a meeting to resist a 
fair disclosure of all facts leading to a just conclu- 
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Vmmuet. sion, and to suppress facts without a knowledge of 
T rnr which real justice is unattainable. Men ought not 
1833. to come to such a meeting as to a catching bar- 
gain, but in a spirit of equitable adjustment. No 
particle of that spirit is discernible in the same 
quarter in the further progress of the business. 

It appears that the owners were able to ascer- 
tain otherwise ; that the crew came home in the 
ship Antelope^ which had arrived at Liverpool, and 
that they came, not as passengers begging their 
conveyance, but as mariners receiving wages. At 
that meeting they were asked what they had so 
received ? The answer was 505. Are you willing 
to swear it ? Quite ready and determined. I do 
* not observe that any check was opposed to this by 
the proctor, who must have known the fact, that 
this was a fraudulent falsehood, for his clerk was 
apprised of it ; and if known to him it could not 
be unknown to the master ; and yet without any 
opposition on his part, a gross peijury would have 
crowned a gross firaud. Application was made for 
a week's respite to write to Liverpool to receive 
an answer upon that point, which was refused, 
although grantable without the slightest danger ; 
and an action without any regard to that reasonable 
and just request was entered, although the ship 
had just arrived and was immured in the West 
India Docks, her cargo not delivered, iand she in a 
total incapacity to give them' the slip. All this 
savours of a sharp and hungry practice, tending to 
defeat justice by the pressure of useless inconve- 
nience and vexation, contributing not so much to 
the protection of the mariners' interest as to the 
practitioner's own profit. 

These are not the only objectionable parts in 
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the conduct of this business ; others have been 
pointed out and commented upon with great force 
by the counsel for the owners. Adopting several 
of their views, I do not feel it necessary to pursue 
that course minutely, because I do not feel it ne- 
cessary so to do in order to enable me to deter- 
mine what is to become of the costs created by 
the introduction of so much matter foreign to the 
real and natural merits of the case as between the 
parties. Upon either of the parties, I think, I can* 
not throw the costs of what is rather to be consi- 
dered as a battle between the practisers. Upon 
which of them are they to fall ? I think upon the 
practiser who has introduced an uncandid repre- 
sentation, that has created the necessity of all that 
has followed in contradiction. I may perhaps be 
thought to deal too temperately in not going fur- 
ther ; but I content myself with giving that admo- 
nition which will be conveyed by condemning this 
proctor in all the costs occasioned by the giving 
of the allegation. 

The Court decreed that the seamen were en- 
titled to their wages according to the tender, and 
condemned the proctor for the promoters in all such 
costs as were occasioned to the opposite party by 
the allegation A^Aj^ January 10th, 1893. 
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ja,^r^ ELIZABETH. Lisboa. 

An *?F^^^ THIS was an application for a decree of desertim 
miraity Court ofappeaL TIic motion was unopposed. 

at the Cape cf t-i.. i i i 

Good £r<tf>^>.— It appeared, that in a charter*party made at th^ 
S^rf?"*^ Cope qf Good Hope^ some merchants of that place 
«^harter-ptfty— agreed to insure to the owner of the vessel 7000 

rix-dollars, '< against all such risks as underwriters 
run :'' — whilst the schooner was thus employed, 
she was wrecked ; and the owner instituted pro* 
ceedings in the Vice-Admiralty Court at the Cape^ 
and on 29th April 1823, a monition issued against 
the charterers for the payment of the above sum 
into the registry. It was personally served on one 
of the parties, and, on 20th May^ an appearance 
was given to the action under protest to the juris- 
diction of the Court. This was met by a recital of 
the terms of the patent of the Judge *, whereby he 
is empowered to take cognizanoe of charter-parties. 
And on the 22d JtUy^ the protest was overruled with 
costs. On 5th 4^gustj the money and the interest 
due from the issuing of the monition were decreed 
to abide the order of the Court, and on the 14tb» 
the charterers brought in the money, *^ and prayed 
leave to appeal to the High Court of Admiralty.*^ 
The money was subsequently paid out, on bail be* 
ing given to answer the appeal, t The appeal not 
being duly prosecuted, Adams now moved the 
Court to pronounce the appeal to be deserted, 
and to condemn the appellants in costs. 

Motion granted. 

^'*'^^"^^— — ' ' - ■ I IP.. , ,1 .^^.^ 

* See the observations in the judgment of the Apollo^ Tsk- 
MANT, iniH, p. 813. f See the WoodbridgCf p. 76. 
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NEPTUNE. Clark. ^"^^'^^ 

'pHIS case came on upon the summary petition ^J^jSw,* 

of George Rounds^ a seaman, claiming wages w^edbythe 
due to him from the master and sole owner of the ^nnm ^ held, 
Neptune. The petition alleged, that in February^ ^^^J^ 
182S, the ship being then in the port of London^ p»ymentoftheir 
designed on a voyage to Rio de Janeiro, Hamburgh, the fngmenu 
and London, Rounds was hired as a seaman by the ^uM fonn a ' 
master for such voyage, at 2/. 5s. per month, and S^^JJTS^ 
entered on board her accordingly. On the 17th of ^^ «»™«* 
February 18^, he signed the usual ship's articles, ^ 
^nd shortly afterwards the Neptune sailed with her 
cargo to Rio de Janeiro, where she safely arrived 
in June, and discharged the same, thereby earning 
freight to a considerable amount* On the 4th of 
July she discharged the last package or part of her 
cargo. She then took on board a cargo for Ham^ 
burgh, and proceeded on her voyage ; but in Or- 
tober was driven by a gale of wind upon the French 
coast, and there stranded, so that only a part of the 
ship, and no part of the cargo, could be saved* 
That Rounds and the other mariners exerted them- 
selves very laboriously in saving the masts, spars, 
rigging, some of the sails, the anchors and cables, 
and a considerable part of the hull, which were 
i^erwards sold for much more than the wages of 
all the mariners who had sailed from Rio de Ja^ \ 
fieiro to Uie 6th of November^ when Rounds and the ^ 
othar mariners were discharged by the master. 
And the petition contained the usual averments, 
ihat R0tmds, while in the service of the ship, well 

Q 2 
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N«fTujnL, and truly performed his duty. The balance of 
Mnitary i7tb ^agcs Claimed by the petition amounted to 8L 3s. 
a884» For the owner, ^mo/cf objected to the admission 

^f the summary^ petition in the form in which it 
was laid. The wages earned for the outward 
voyage have been paid ; but the' wages of the^e- 
4. turn voyage perished with the ship. If the cargo 
had been saved, so as to earn freight, then the rule 
of law, '* that freight is the mother of ws^es,'' 
would have applied, and wages wonld have been 
due in proportion. A principle of encouragement 
to the sailor furnishes another rule — that if the 
vessd be not preserved, the wages are lost. MoU 
lo^y the oldest book to which reference is usually 
made in these cases, says, *< In a suit for mariner's 
Images it was agreed, that if the ship do not return, 
but perishes by tempest, &c., the mariners shall 
lose their wages ; for if the mariners shall have 
dieir wages, they will not use their best endea- 
vours, nor hazard their lives to preserve the ship," 
p. 245. citing 1 Siderfin, 179* This rule has never 
been impugned in the Courts of this country, — 
there is no statute, nor any particular decision to 
the contrary, and foreign codes vary materially 
upon the subject. The owners do not deny that 
the men remained by the vessel till she was lost, 
doing their duty, and preserved a part of the 
wreck, and they admit that they are entitled to a 
compensation for these services, but of a different 
kind from the payment of wajges, as something of 
a salvage remuneration, or on a quantum meruit. I 
am aware that to this reasoning, language of this 
nature may be urged ; — that wages are a consider- 
I' ation of a very sacred kind, that they ;are almost 
imprescriptible ; but such language applies only 



^ 
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to a case where the right to wages has fully iHnvvE. ^ 
accrued. T 

AdamSy contra. — It is admitted that wages ib94. 
were due. to Rio de Janeiro^ and that the nien are 
entitled to a compensation for their exertions : the 
vital position is, that a loss of wages arises from a 
loss of the ship. The general dictum upon which- 
this argument is founded, like other general 
cUctoy may be generally true, but it is not unicer'- 
salbf maintainable : there are many cases of ex- 
ception. Suppose a ship going out upon a voyage ^ 
of speculation, in search of freight, and she re* 
turns home empty, no one can maintain that no 
wages would be acquired. Again, in a case of /- 
barratry on the part of the masters or of the own- 
ers, they could not set up. their own misc(mduct 
as against the favoured claimants of the law* Sup* 
pose a ship overtaken by a violent storm, and goods 
are thrown overboard, but the ship returns ia 
safety, no freight in such a case would be earned,, 
but the owners could not deny the claim, foe wages. 
Here there was one entire subsiating contract,, 
from London to Bio de Janeiro^ and then to Htrni* 
burghj and back to London. Why were wages 
due up to Rio de Janeiro f On account of the 
contract. When was that put an end to? I con-^ 
tend that as long as the materials existed, to which 
the contract attached, it cannot be said to be ex- 
tinguished, or on what ground could the owners 
undertake to sell these materials, unless as sub- 
ject to the contract, which overrides all parts of 
the ship? The men continued, to employ them- 
selves as sailors in the service of the ship, and 
they could not have been justified in refusing to 
obey the lawful authority and orders of the Cap* 

Q 8 
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KsRvn. tain. It is allowed that a compensation should be 

made, but who is to be the arbitrator ? No one 

^^^'^'"^ * has hitherto been bold enough to bring sailors for- 

ward for a salvage on their own ship. The duty 
of saving the ship implies a duty of the owners to 
pay the wages. Mariners cannot insure their 
wages, and on this principle, that nothing should 
remove an inducement, on their part, to exertion, 
in the hour of danger. With respect to the au- 
thorities cited, MoUoy uses the words, " if the 
ship perished;*' Siderfin says, " if the ship is 
losU*^ thus referring to a total loss, and here nei- 
I ther one nor the other applies. But Abbott^ in his 
treatise on the law of merchant ships and seamen, 
p. 435. 3d edition, contains all the law that can be 
collected together upon the subject; and it ap- 
pears that some foreign ordinances, in cases of 
this description, give a proportion of wages, and 
some do not. There is, therefore, neither autho- 
rity nor principle to oppose to this claim. 

In reply to the hypothetical cases, Arnold iAi^ 
served, that the first must be a matter of special 
contract : as to the second, freight might have 
' been earned, and would have been, if there had 
; been no misconduct of the owners, or of those 
employed by them ; this could not work an in- 
jury to innocent parties ; and in the ejection of 
goods in a^stdrih, freight would be earned on a 
claim upon underwriters for an average loss. 



Judgment. 

Lord StoweU. — Tiiis case comes before the 

Court upon the summary petition of George 

Rtmnds^ a seaman, who claims wages to be due to 

huan tipon the facts there set ibrth. The admis« 
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sibility of this petition is not contested upon any Vvmnm. 



contradiction of fact, and indeed it could not be ^ZTZ ~ 

in the present stage, for the petition must be taken iss4. 

to be true in its statements of facts, for the purpose 

of considering its admissibility, unless it involves 

some stringent contradiction in its own represent^ 

ation of them* I understand^ however, that the 

truth of the facts represented would not be denied, 

even if in this stage of the proceedings there was 

any place for any such opposition. The parties 

agree to take the judgment of the Court, assuming 

the facts stated as not to be denied, upon this ques* 

tion of law, whether, in this admitted state, the , 

conclusion follows in point of law -~ that mariners 

are entitled to wages out of the remains of a ship ' 

80 preserved. 

That they are not so entitled is, I think, con* 
tended principally (I had almost said exclusively) 
upon the ground of a maxim well known in our 
maritime law (indeed much more familiarly there 
thim in any other system), that Jreight is the mother 
qf wages. The case in Siderfin *, quoted in argu- ^ ' 
ment, relates to a total loss and perishment of the 
vessel, in which no part is saved ; and the dictum in 
MoUojf\ founded upon it, (be himself not being a Ciaracteror 
writer usually placed in the first class of authority litkM^ttr* 
upon such subjects,) lie both out of the sphere of 
any just application to the present question. The 
maxim itseU^ a peculiar favourite of English mari- 
time law, is, I think, to be taken upon the argu- 
ment as the sole ground of a solid opposition to the 
claim of the mariners, if it be entitled to be so con<* 



♦ P. 179. t P- 245. ed, I7(«r. 

Q 4 
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NBRunc. sidered. For no freight was earned, and there was 

^^ " a forfeiture of freight, and therefore of wages, if 

18S4. this maxim governs this case, 

ite^^"^ The maxim, though generally received, like most 

nMxim,— tbit other maxims delivered in figurative terms, cer- 

mother of tainly is not formed with real and strict accuracy. 

For the natural and legal parents of wages are the 

mariner's contract, and the performance of the ser- 

., - . . • ' _ - ■ 

, vice covenanted therein ; they in fact generate the 
f title to wages. The rule that makes the payment 
of wages dependent on the earning of freight is an 
additional security to the safety of ship and cargo ; 
and, as the Lord Chief Justice Abbott expresses it 
in his excellent publication ^, was framed in order 
to stimulate the zeal and attention of this class of 
persons engaged in very perilous service. The 
payment of wages is made by the policy of mari- 
time states to depend on the successful termination 
of the voyage, entitling the owner to his freight, 
though in other commercial contracts, the work- 
men are entitled to their stipulated wages, though 
a losing concern does not supply a fund to the 
merchant adventurer himself for the payment. 

At the same time, although the rule so intro- 
duced prevails generally, it by no means follows 
universally, e converso, that where no freight is due,^ 
/ no wages are due also. Mr. Jacobsen^ in his la- 
borious and comprehensive work t, — << It is a 
general rule, that freight is the mother of wages ; 
but to this there are several exceptions ;" and be 
enumerates some of them t — there are others that 
are not so enumerated ; as the cases of ships going 

* P. 4S5. Sd ed. f On Sea-laws. 

X *^ As where the voyage is lost by the fault of the owners^ 
as if the ship ))e seized for their debt, or on account of hating 
contraband goods/' p. 153. 
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out in pursuit of a freight and returning disap- N«wini«.- 
pointed without a cargo, in which case it can never ^^^.^^^^ly^ 
be said that the seamen are not entitled to their 1^84. 
wages both on the outward and on the return voy- 
age, though no freight whatever was earned. A 
rule 90 evidently bending to reasonable exceptions, 
can never be considered as universally conclusive 
in the absence of all other confirmation, arising 
either from the institutions of nations, or from the 
decisions of their tribunals, and standing in opposi- 
tion to reasonable principles of law and jurispru- 
dence, and to public utility and convenience. 

The practice, at least the modem practice of 
great maritime states, shows a repugnance to the i • 
application of this particular rule, of total forfeit- 
ure of wages where parts and fragments of the . 
vessel are preserved that can be applied to a total 
or partial satisfaction of them. The French, a 
great maritime state, enjoin expressly in their ce- 
lebrated Ordinances of Louis the Fourteenth, that 
they shall be so applied. By the Ordinances of 
Spain of 1563, when that country was at its zenith 
of maritime glory, the same practice was enjoined. 
In Holland, a country the most exclusively mari- 
time, die Ordinances of Botterdam prescribe it* 
Such is likewise the rule of the Danish Code, as may 
appear from Mr. Jacobsen, that if any part of the 
vessel is saved, the crew are to be paid out of the 
materials of the wreck which they .have saved. 
So in the North American States, as I understand, ex 
relatione of a gentleman high in judicial station in 
one of the States, that he had never found any de- 
cision direct upon that point, but that such was the 
received understanding of the settled practice of 
that country (which has turned its attention sue- 
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KsRun ceasfuUy to questions of maritime law) ; and that 
i^#6niflrv iTtiu "^^^^standing is there fortified by the general no* 
1634. tion of its being the settled practice of their parent 
State, though they had not found such a written 
rule in our books, any more than in their own. * 
Chief Justice Abbott, in his book, admits that he 
had met with no decision upon the question in any 
English reports, and Mr. JBe//, in his learned com- 
mentary on the Laws of Scatlandf 9 remarks a similar 
absence of any recorded judgment in the reports 
of that country. However, it may safely be as* 
serted, upon the enumeration alr^uiy produced, 
that much the greater part of the eminent maritime 
states have adopted this rule. 

Now, such being the fact, I think I do not go 
too far in saying that it founds something of a. 
presun^tion that, if nothing appears to the con- 
trary in EngUsh statutes or English decisions, this 
great maritime state to which we belong is not 
more indifferent to the merits of its own seamen, 
«-«men who can certainly come into successful 
competition with that class of persons bdonging to 



* The attention of the American Courts seenus to have been 
directed to this subject in more than one instance. The case 
of Frothingham r. Prince (3 Mass. Rep. 563.) decided, that the 
payment of wages did not depend upon the earning of frei|^ 
if the ship or any of her materiaby equal to the wages remained 
after the voyage. But this decision is regarded by Mr. Justice 
Story f as a single case, standing alone against the current of 
authority (the Saratoga^ 2 Gallison» 183.) ; and he accordingly 
approves of those cases in which the wages are adopted ''as a 
mode of ascertaining and fixiDg the salvage. The wages re- 
covered in cases of shipwreck, are recovered in the nature of 
salvage, and as such from a lien on the property saved.'* Phil^ 
lipps on Insurance, p. 4f63. {Bostony 1823.) 

t Vol. i. p. 504. Mr. Bell has recently been appointed 
Professor of Sco/tch law in the IMreniiy of'Edinhtrgk. 
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any other community. I take it without hesitation Nettttki. 
upon the authority of the Lord Chief Justice, that ]^^^~^ 
no adjudged cases are to be found in the reports I824. 
of our Courts of general jurisdiction. This may AbMoct^ 
arise from one or two causes — either that the law «zpi«iied. 
was so generally understood one way or the other, 
that it did not admit of controversy (for it is con- 
troversy that leads to decision) ; or that if there 
ha^e been decisions upon the point, they have, like 
many other decisions upon many other points, 
escaped the attention of former reporters. It is 
but a late practice in this Court to have its reports 
published * ; the manuscript collections are but 
few, and I find no notice of any adjudication upon 
this matter in those which have fallen into my 
hands. Nor do I find any rule prescribed by any 
ordinance of the Legislature. This dearth of any 
direct domestic authority of any species upon the 
subject, drives us necessarily to the consideration 
of what is the most reasonable rule in principle, 
and the most useful and beneficial in practice ; 
aided as it may be by the prevailing practice of 
other maritime states, adopting into their positive 
institutions rules derived from their ancient usage 
upon the subject, or from a more recent and cor^ 
rect consideration of it. Taking, as far as may be 
proper, the benefit of that collateral authority, I am 

of opinion, that private justice and public utility 

^ — - - 

* It is almost «uperfiuouft to observe, that the public is 
indebted to the labours of the present King's Advocate, Sir Chris' 
iapher Robinton^ for the establishment of the Admiralty Reports 
in 1798, — '^ a publication calculated to prove to the world that 
Great Britain administers the public law of nations with the 
same distbguished ability and unblemished purity, which have 
so lon^ been the glety of her courts of mnnioipal judicature.'* 
Lord CrenviUe*B speech on the Russian convention of I8OI1 
p. 28. (n.) 
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NsRumk range themselves decisively on that side of the 
F^nm, 17th 9"^^^^ which sustains the claim of the mariner. 

18S4. What is the obligation which a mariner contracts 

f^S^ "^ wit^ t^^ ship in which he engages to serve ? It is 
«««■«*• . not only to navigate her in favourable weather, but 

likewise in adverse weather inducing shipwreck, to 
exert himself, as the Chief Justice expresses it, to 
save as much of the ship and cargo as he can. It 
is a part of his bounden duty in his character of a 
seaman of that ship. It is certainly a laborious, 
and probably a dangerous portion of his service, 
but certainly not less a service, and a meritorious 
service on those accounts. In performing that 
duty he assumes no new character. He only dis- 
charges a portion of that covenanted allegiance to 
that vessel which he contemplated, and pledged 
himself to give in the very formation of that con- 
tract which gave him bis title to the stipulated wages» 
I ask, is he to have no recompence for this con- 
tinuation of his service in its most formidable 
shape, which that service to that ship can assume ? 
Nobody, I think, ventures to say that. But, say 
they, he should have it by way of salvage, or on a 
-' " quantum meruit. There are, I think, decisive ob- 
jections to both these views of the matter. The 
p. 599. 9d ed. doctrine of this Court is justly stated by Mr. HoU 

— that, the crew of a ship cannot be considered as 
wbatifia salvors. What is a salvor? A person who, with* 
"^^ ^ out any particular relation to a ship in distress^ 

proffers useful service, and gives it as a volunteer 
adventurer, without any pre-existing covenant that 
connected him with the duty of employing himself 
for the preservation of that ship ; — not so the 
crew, whose stipulated duty it is (to be compen- 
sated by payment of wages) to protect that ship 
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through all perils, and whose entire possible ser« Ntnvn. 
vice for this purpose is pledged to that extent, ^^^f^^arvii^ 
Accordingly, we see in the numerous salvage cases i8S4« 
that come into this Court the crew never claim as 
joint salvors, although they have contributed as 
much as (and perhaps more than) the volunteler 
salvors themselves. I will not say that in the in- 
finite range of possible events that may happen in 
the intercourse of . men, circumstances might not 
present themselves that might induce the Court to 
open itself to their claim of a persona standi in 
Judido. But they must be very extraordinary cir« 
cumstances indeed ; for the general rule is very 
strong and . inflexible that they are not permitted 
to assume that character. As the law stands, gene- 
ndly they are excluded from it upon just grounds. 
A proceeding for salvage would be less beneficial 
and safe for the owners if permitted. In a salvage ^J^***^** 
case you must take into consideration the quantum is nuMt bene- -f 
of personal danger incurred, the value of the pro- 
perty saved, and other circumstances which may 
influence the demand of salvage, whereas the rule 
of wages presents only a stipulated sum which in 
no case can be exceeded. By the same rule, every " 
temptation to throw the ship - into situations of 
danger with a view to an extravagant salvage is 
effectually removed ; for no increase of danger can 
bring to the mariner an increase of profit. I may 
add from experience in such cases, that such expe- 
rience does not invite the Court to adopt a rule, 
which, in the conflict of numerous affidavits — im- 
possible either to be reconciled, or to receive a 
decided preference, too often leads to conclusions a 

founded rather in the conjectures of an honest 
hope than in the confidence of a satisfactory judg- 
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menL To most of these objections the rule of 
iTifa, P^^'^^^'^ meruit is equally obnoxious, and they are 
1BS4. both equally exposed to the inconvenience of driv- 
ing the parties to sue for an unliquidated sum ; the 
one party hardly guessing what is proper for htm 
to ask, and the other equally igaonait what he 
ought to refuse ; and the Court having to find the 
proper liquidation, often on evidence swiMn on 
both sides with equal intrepidity* On all views of 
the relative justice between the parties and of the 
public policy and convenience, there can be no 
doubt that the rule of wages has the advantage 
upon the clearesTground^ ; but take it upon the 
most naked principles of law applying to it, the 
contract covers the whole ship, one part as well as 
Mtfino^i um another, and no one part more than another, with 
■hip. the mariner's lien* A part separated by a storm 

is not disengaged by that accident from that lien«^ 

If it be recovered, it is recovered as a part of the 

Of theamiiorftj primitive pledge mortgaged to the mariner. Agftin, 

when does the authority oflhe master cease ? Hi» 
authority does not certainly merge in the miafoffi 
tune, nor are the seamen at liberty without staying 
a reasonable time for the recovery of parts of the 
ship and cargo (if there be any prospect in hif 
judgment of such recovery,) immediately to dis» 
perse themselves over the country on whose shores 
they have encountered the mischance, without 
some discharge from him. No such attempt waa 
made in the present case ; they received their dia>- 
charge, imd not till then considered themselves as 
emaocipated from his authority. The duty q£ 
service survives as long as the rights of authority 
exist ; their relations are created by the same con- 
tracts ; they have a cotemporuy origtiiy and a osr- 

14 
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responding termination on all just construction of Nsmnub 
that contract "ZZZZTT^ 

Upon all these grounds of the general practice mm. 
of maritime states, upon the just policy of the 
rule, its simplicity and conveniimce, upon the legal 
nature and duration of the original contract, and 
upon the understanding of the law which has ge- 
nerally, though silently, prevailed, that I adhere 
to the spirit, I had nearly said the letter, of what 
I am reminded of having said in a former case not 
exactly upon this question, << that a seaman had a 
right to cHng to the last plank of his ship in satis* 
fi^ction of his wages or part of them,*' * Be it 
remembered, that by the general and just policy 
of all maritime. states, the total loss of the slu^ oc« 
casioned solely by tiie act of God visiting the deep 
with storms and tempest, brings with it the loss of 
all the earned wages (except advances), although 
the general rule of law is, that the act of God pre* 
judices no man; and although the mariner has 
contributed nothing to the mischance, but exerted 
his utnuist endeavours to prevent it ; and although 
he is prohibited by law from protecting himself 
from loss by insurance, as his owner is empowered 
to do for liis, it is surely a moderate compensation 
ibr these disadvantages, that he shall be entitled 
upon the parts saved, as far as they will go, in 
satisfaction of his wages already earned by past 
services and perils. 

The Court admitted the summaiy petition ; and 
the owners disdiarged the wqges according to the 
scbednle annexed to it 



Dotiniun 
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'*^«*' PITT. Crosse. 

S^^J^m T^^*^ ^^^^ * cause of possessioiu It appeared. 



the reie jiMim. that on 2d February 1820, Messrs. Luke, 
ofswaxnanof ^^les, and Weston, the 1^^ registered owners, 
■™'''*'* chartered the above ship of 369 tons burthen to 



jJ^JI^J^ John Crosse, the then master, for a voyage from 

din ed to dw tmb London to the islands o{ Nevis and SL Christopher, 

imutiiioiu ^^j^ liberty to touch at Madeira, and back to the 

port of London. The owners were to receive 
1000/. as freight ; and it was stipulated that the 
ship should not be detained in the West Indies 
beyond the 1st of August. The ship sailed on 23d 
April, and arrived at St Kittys on 17th Jufy, and 
was stranded on the beach of Basseterre on 28th 
August: her cargo was taken out» and the ship 
soon afterwards floated. Two inspections were 
made of the damage, and the necessary repairs 
were estimated at 2152^, the surveyors repcHting 
^^that it would be most for the benefit of all 
parties concerned that the ship should forthwith 
be sold/' This report was attested by Mr. Wood- 
bum. On 20th December the owners wrote to 
Crosse. — - ^* We have been advised to abandon the 
ship, and call upon the underwriters for a total 
loss, which we have done. Under these circum- 
stances, although we fully concur in opinion with 
you that to enter into repairs would be more than 
the value of the ship, we cannot now interfere in 
this matter. You, no doubt, will do every thing 
in your power for the benefit of the concerned.'* 
The ship was afterwards twice bought in at a 
public auction } and was at length, on 4th Jufy 
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1821, purchased by Mr. Woodburrij a merchant of iter. 
SL Kitfs^ for the sum of 560/. Subsequently to ^^^^ ^^^ 
the sale the master wrote to HaU <§• Go^ his^ i«5j4. 
agents in London^ (and they were also the agents^ 
of Luke Sf Ch^sy in the following terms-— "The 
public opinion was, and so it is at present, that I 
can givie no good title to a* purchaser under any 
circumstances whatever, without having a special 
pow6r of attorney from the owners or underwriters 
for that purpose; and to remove the doubts, then,, 
existing on that point, with a view that the ship 
may bring a higher price, 1 have had the Attorney 
General's opinion, here, which is, that under alb 
circumstances I could not give an unquestionable 
title. If this opinion had been otherwise, for me 
to have produced at the sale, a much greater sum. 
might have been obtained." There was no proof 
that the purchaser was aware of this defect of title. 
Crosse^ " acting as agent for his owners and the 
underwriters,'* executed a bill of sale of the ship 
to fVoodburrif and a new register was immediately 
granted to him at the island. The vessel being 
slightly repaired, went to New Brunswick in ballast^ 
from whence, having been further repaired, she 
returned with lumber, and proceeded to St. Eus^ 
tatiaj and subsequently to Halifax in ballast, and 
arrived at Liverpool^ in October 1823, with a cargo 
of timber from Cape Breton. — The repairs were 
said to amount to 1500/., and the value of the ship 
when she quitted England was fixed at 3500L It 
appeared that no more than 2507. of the purchase- 
money had ever reached the house of Luke <§• Co. 
For the former owners, Lushington & Haggards 
, Adams & Gostling, contra. 

R 
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Fofw Judgment. 

TZ ITT" Lord StowelL — This is a case in which the 

February SSUi^ . 

18S4. Court is prayed to transfer the possession of a ship 
from the present possessor and owner, as he de- 
scribes himself, to other persons who were the 
former owners of her : the fact that she so be- 
longed, is not denied ; but it is charged^ that the 
ship has been unlawfully transferred to the pre- 
sent possessor, by a course of transactions entirely 
fraudulent, and incapable of conveying a just title.* 
The ship is an extremely old ship, and has been 
very much worn, both by time and tempest : she 
originally belonged to Messrs. Luke, Ajfles, 8^ Co.^ 
N merchants of this town, the persons who now are 

attempting to dispossess the present possessor. In 
the month of ^|iri/ 1820, she was chartered by 
these gentlemen in London to carry a cargo of 
merchandize and wine (to be taken in at the island 
oi Madeira,) to the West Indies, and not to stay 
there beyond a time limited for her return to the 
port of London. The ship sailed to Madeira^ 
thence to Nevis, where she delivered part of het 
cargo, and thence to St. Christopfier^s, in her pas- 
sage to which latter place she sustained so much 
damage in a storm, as occasioned her detention 
there . for a considerable time to receive repairs : 
the cargo was taken out, and the ship was there 
sold by the master, without any authority (as it is 
alleged,) from the registered owners, to the pre- 



* Of the sale of a ship by the master, see the cases and 
authorities collected in AbboU on Shipping, p. 1. c i. s. 2.» and 
Holt, 2d ed. p. 2. c iii. Also the Partridge^ Betham, sup. 61. 
In the matter of Blanshardy 2 Bam. Sc Cress. 244>. Morru t. 
Robinson, S B. & C. 196. Robertson v. Clarke, 1 Bing. 445; 
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sent claimant, Mr. Woodbwm, for 500/. She was Prw. 

afterwards carried to a port in America^ where 

timber is plentiful, received some further repairs 1824. 
there, and traded subsequently between America 
and the West Indies. She has since arrived at 
Liverpoolj and has been there arrested by the 
process of this Couit, at the suit of the London 
merchants. 

The case then is, in reality, an inquiry into the 
title of the present asserted proprietor to hold the 
ship ; and the first, I^had almost said the only ques- 
tion is, how far this Court is authorized to make 
this inquiry, and provided with due powers to inake 
it with effect. The Court is, certainly, in the habit 
of transferring possession from the actual holder, 
sometimes by its own movement, sometimes at 
the instance of other Courts which have no direct 
power for that purpose ; but it considers itself^ 
and is bound to consider itself^ as moving within 
very narrow limits, if it proceeds at all originally 
upon a question of title. It, undoubtedly, would 
not be inclined, in any case, to transfer a pos- 
session without regarding the title of the party 
who claims the transfer ; it must be satisfied that 
he is potior Jure; and it must be in cases ex- 
tremely simple that it acts on a merely preferable 
title to be reached by its own judgment. Where 
the possession is gained by force and violence, or 
by a fraud manifest upon the very face of thie 
transaction ; or where the party in possession is 
avowedly entitled only as a minor owner in oppo* 
sition to the majority of interests, there the Couit 
feels no hesitation ; but where a course of trans- 
actions involving fraud is objected, it declines 
entering into the question, and leaves it to be de- 
ft 2 
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PiTt. termihed by the inquiry of Courts which have 
Februa 25th, ^^P^^^ means of arhviug at the real truth, and the 

1824. real justice of the case; for there may be some 
incidental matters — such as repairsi and other ex- 

/ penceSy requiring the application of equitable 

I principles which this Court may not feel itself 

competent to administer. I may, therefore, lay 
it down as a rule for the conduct of this Court, 
that it is only in simple cases, in cases which speak 
for themselves, that it can act with effect ; but 
in those which, being complex, require a long 
and minute investigation, it cannot proceed with 
safety. 

To which of these classes does the present case 
belong ? I have no hesitation in saying — to the 
latter class. Here is a series of transactions — 
charged on the one side to be fraudulent, and on 
the other — denied to have the slightest intermix- 
ture of fraud in them. Many documents are pro- 
duced, and some are not forthcoming which, upon 
such a question, ought to be produced. It is not 
then for this Court, under these circumstances, to 
proceed to the length of a judicial determination ; 
but if I am called upon For an opinion, which, after 
what I have said, must be considered rather extra- 
judicial, I can say confidently, thatlsee nothing that 
impeaches the title of the purchaser. , It appears 
that there was ample authority given to the cap- 
tain to sell, both by the conduct of the parties at 
home, and by the circumstances in which the pro- 
perty was placed. It appears also to me that in 
the sale all due caution was used, and all due at- 
tention shown to the interests of the former 
owners, and that the previous authority of the 
master was fully confirmed by subsequent recc^* 
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nitioDs and approvals. This is my general wew of Put. 
the case j another Court may, on further evidence, jrejrttarsr 25th. 
determine that my opinion is incorrect j but under 1824. 
the conviction of my mind it is proper for me to 
hdd my hand, and to desist from ulterior mea- 
sures. I shall not disturb the present possession. 

In this state of the case, I shall not say any 
thing upon the matter of costs. I will * allow a 
time for the former. owners to go to another Court; 
and if that Court should be of opinion with me, 
that this is an unjust molestation, I shall think 
that the present possessor will be entitled to his 
full expences, and to demurrage. If, on the other 
hand, it should appear, what I do not think can 
upon this evidence, that he is a tortious possessor — - 
then the original owners must be indemnified. I 
will suffer the cause to stand over for the space 
of one fortnight, for the purpose of ascertaining 
whether any proceedings are instituted in any 
other tribunal. 

Note. —No further application was made to the 
Court in the cause, and the warrant of arrest was 
ultimately superseded. 
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RAIKES. Gardiner. 

^HIS was an appeal from an award of ceitaiii 
commissioners, appointed by the Lord Warden 
of the cinque ports (under the provisions of the 
1 & 2 Geo. 4 c. 76.) to determine differences relative 
to salvage. 

For the salvors, Luskington. 

For the ownera, Jenner. 

Judgment. 

Lord SiowelL — This is a case of sidvage-serviee 
performed by the Monarch steam-^packet ; and it 
is jthe first case in which a compensation has been 
claimed, in this Court, for the services of a vessel 
of this peculiar character: I am, therefore* inclined 
to give as much encouragement as possible to 
similar exertions, on account of the great skill, 
and the great power of vessels of this description. 
It appears that the ship that was delivered from 
her perilous situation tl'as a We»t Indiamitn of 
considerable value ; she was homeward bound, and 
with her cargo is estimated at the value of 12,500/.; 
and though the actual service performed is not to 
be measured by that value, yet it is not to be left 
entirely out of consideration : it affords the Court 
an opportunity of doing that, which it cannot in 
many cases — giving ati adequate remuneration. 

The ship was in the Downs — in a situation of 
actual apprehension — though not of actual danger; 
she had solicited the attention of a Deal boat, — • 
a class of boats, as is well known, — very active, 
and eminently useful, in conducting vessels into 
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Ramsgate harbour: she had removed the vessel iukss. ' 
from the sand upon which she had struck; bui, ^^ 

still there was ao apprehension of danger \ and iss4. ' 
provision was required to be made for the future 
safety of the vessel* It was recommended, that a 
steam -vessel from Dover should be sent for: it, 
therefore, cannot be denied that the agency of a 
steam-boat was considered highly useful and de- 
sirable : the boat has also merit from the alacrity 
with which she quits the harbour ; she goes out, 
it would seem, at some risk, — it being an hour 
after high water ; and upon reaching the vessel she 
lies by her all that night — a night in the month 
of December^ watching and attending her, and 
ready to perform any service that may be ^required 
the next day, when she transports her into Rarns^ 
gate harbour* The vessel was of great wealth -~ 
she resorted to the assistance of a steam-boat, after 
having resorted to one of a lower species ; so that, 
on the whole, I think, I should have given some- 
thing more than the commissioners: — 115/. does 
not appear to me to be an adequate reward, and I 
shall propose a moderate addition, by making the 
retribution SCO/., and the expences of this appeal. 
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^%Z^ COUNTESS OF HARCOURT. Buhk. 



^*^rSli T^-^'^ ^^ * ^^^*' ^^ sul^traction of wages. It was 
^^^*»*f argued on the admission of a summary peti- 

lAtubm .•" tioii by LushingUmy for the mariner, — and by 
^Mt^li Jernier & J. Addams, on behalf of the owners. 



wcfuwtd fay die 

r^faml ofa JUDGMENT. 

during a mji^ Lord StowclL — This is a suit by a mariner 
u^Bauerdam. against a ship entitled the Cotmtess qf HarcourU 

It comes on upon the admission of his summary 
petition, — that is the only document before me, and 
it describes the voyage, for which this man engaged, 
to commence '* at the port of London^ from thence 
' to go to Van Dieman's Land via Corky and back 

to London.** • The ship sails, in the service of 
Government, with a cargo of convicts ^ she depo- 
sits them at Sydney ^ in New South Wales ; and 
afterwards she goes to Batavia, and, in the course 
of her return voyage, arrives in the Downs^ when 
the captain proceeds to London, where he receives 
directions to go with the ship to Rotterdam. The 
first question is, what was the engagement which 
the mariners entered into when the voyage com* 
menced ? Was it as laid in the summary petition ? 
It is said, that the terms of the petition do not 
give the true description of the voyage as set out 
in the contract; but as appears upon the articles 
themselves, London viras to be the final and termi- 
nating port. It is quite manifest that nothing of 

* In the mariner'g contract, the words " and elsewhere" were 
inserted after *< Van DiematCs Land, vik Cori:."— See the 
Minerva, Belx ; and George Home, Young, infra. 



THE HIGH COURT OR ADMIRALTY. 249 

an ulterior voyage is . mentioned in the articles; Coetmnor 



and it is stated in . the petition, that. five sailors ^*'^"' 
objecteid to accompany the ship upon her new des« Kc^ 7tb^ 
tination, three of whom were dismissed. with their 
wages. The petition proceeds to state, that the 
present complainant and another mariner! con- 
tinued in the vessel during this further voyage ; 
but they declined the performance of any duty 
' until the arrival of the ship in the port of London. 
It is now contended, that this ulterior . voyage 
was within the contract, and that the refusal of the 
mariner to work during its continuance, amounts 
to an entire forfeiture of his wages. In my opinion, 
however, what the seamen were not . bound to ac- 
cede to, cannot be considered as such- a desertion 
of their duty as to amount to any forfeiture what- 
even The owners, it would seem, had reseryied 
in their own minds, the final termination of the 
voy)age ; but I must say. that both parties have a 
right to know what is the precise voyage for which 
they undertake. to contract. . It may be said, that 
the alteration is slight — that it is a very littie pro- 
longation of the. voyage^ but it is perfectly clear, 
that the seamen are not the less entitled to know 
that. This, however, may not be so under some 
circumstances : the ship might have been detained 
in the Downs for a fortnight or even. for. a greater 
length of time. We all know what happened in 
the expedition to the Helder, when there was a de- 
tention of the transports for several weeks in the 
Downs by an opposition of the winds, and this may 
frequentiy happen upon a destination to HoUand 
from the prevalency of easterly winds. It was 
said, that the construction contended for, on the 
part of the owners, was necessary for the protec- 
tion of the commercial interests of thi9 country : 
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be it SO ; but it is fit that such a coostntcttoD should 
be stated, and be equally known to the mariner as 
to the merchant* It was also observed, that the 
permission given to three of the seamen to leave 
the ship, was an accommodation and indulgence to 
their infirmities ; but this does not appear in the 
summary petition ; and it is not the private and 
unauthorized statements of counsel that the Court 
can take against the averments of an allegation. 

Upon the arrival of this ship in the D&wns, a na- 
tural desire would spnug up in the breasts of the 
men to return fo their homes^ and visit their fa- 
milies f the voyage had lasted a year ; it was now 
to be prolonged by an order for the ship to go to 
Rotterdam ; and it was admitted in the argument, 
that by the same rule of construction, the owners 
might have sent her on to Russia. The Court 
would, I think, be doing a great injustice to the 
mariner, if it put such a construction upon this 
contract, as to say, that he had been guilty of such 
a disobedience as to effect a total forfeiture of his 
wages. Let the power of change, reserved in this 
case by the owners to themselves, be announced 
to die other contracting parties, that each may 
act for his own interest* The seaman is entitled 
to know the covenants wbidi are to bind him. 
Here an alteration of the voyage takes place, per- 
fectly unforeseen and uncontemplated by the sailors, 
and it detains the diip out for a month. I cannot, 
under the terms of this contract, consider that they 
were bound to accede to it ; their conduct, in my 
opinion, amounts to nothing Uke a des^on : I 
therefore admit this summary petition.* 



• The owners piiid the wages tmd cQStv. 
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CA IRA, CENSEUR, L'EXPEDITION. i/^ isih, 

(miZE COURT.) 

QN the 14th of March 1795, the above-namedi ^^^^1°^ ^ 
French ships of war were captured by the pnae-agmt to 
conjoint British and Sicilian fleets under the com- tum-uns— aoi 
mand of the late Lord Hotham, and, in June 1796f •"****^ 
they were condemned in the High Court of Ad-^ 
miralty. In 1797 distribution of the proceeds was 
made ; and in 1800 the amount of the unclaimed 
shares belonging to the British ships was paid into 
(xr^e;ia;icA Hospital. On thd S6th ofJufylS^Zf 
an Order in Council issued^ directing, that in pur- 
suance of two Acts of Parliament * passed in His 
late Majesty's reign, ^* all sums of money arising 
out of the proceeds of prizes and captured places^ 
now remaining in the .hands of any pri^e-agent or 
agents, or other persons, or psdd over to the 
treasuries of Chelsea and Greenwich Hospitals^ 
which may be due to the officers, seamen, or sol- 
diers belonging to His Sicilian Majesty, on account 
of captures hereinbefore mentioned, (among xvhich 
were tlie above named ships^) may and shall be paid 
by such. Hospitals, to his Excellency Count Lu^ 
doifi (or to the Neapolitan Minister for the time 
being, at the Court of London^ duly authorized to 
claim and receive the same,) to be by him remit- 
ted, and disposed of» for the benefit of* the persons 
entitled thereto." Under this authority, on be- 



I ■ ■ M»J»fc*»»^ 



* 47 Geo* S» seu. 1. c. 47. 48 Oto. S. c. 100. 
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(A Ua, half of Count Ludolfl a monition was now prayed 
L»ES!Smiir. " ^gainst Nicholas PhiUpps Rothery^ one of the dis* 



tributing agents of the said prizes, and Thomas 
^7^24?^* ^^^j the surviving executor of the will of George 
NoblCf whilst living one other, of the distn- 
buting agents of the said prizes, to bring into and 
leave in the registry, the distribution lists of the 
shares of the said prizes belonging to the officers 
and crews of the Sicilian ships of war, Tancredi^ 
Minerve^ and PaUade, and to pay over the un- 
claimed shares arising therefrom to his Excellency 
Count Ludolff or to show cause to the con- 
trary/' 

In support of the motion, PhiUimore. — The 
question is extremely simple and short : — Whether 
a person, admitted to be a prize-agent, is bound, 
when called upon by competent authority, to ex- 
hibit prize distribution-lists, or vouchers and re- 
ceipts as to matters in which he was concerned ? 
We contend that he is so bound, and that it is not 
competent for a prize-agent to deny the posses- 
sion of vouchers as to payments which he alleges 
to have been made. According to the notice of 
distribution in the London Gazette^ dated Idth of 
Jttne 1^979 the sum of %5S5l. was due to the 
Sicilian officers and crews as their shares of prize 
proceeds ; and the Order in Council, which issued 
upon the representation of Count Ludolfi autho- 
. rizes him to receive these proceeds. In August 
18S2 he makes his first application to the surviv- 
ing agent, who repUes, ** that the whole of the 
shares due on account of the Sicilian ships of war, 
were paid into the hands of the then Neapolitan 
Consul in London^ to be by him transmitted for 
payment." But this was not so, and Mr. Lumkif, 

U 
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the inspector of Sicilian prize accounts, carries on ^a iea, 
a further correspondence with the agent, Mr. jj^l^^^^^ 

Rotheryy who still declines giving any satisfactory 

proof of the distribution having been made. It is "^^24 *' 
alleged to have taken place in 1797f hut the state- 
ments are so contrary, and the documents so in- 
consistent, that the Court can place no reliance 
upon them. The other party have shifted their 
ground, and instead of adhering to the answer 
sent to our first application, a letter of agency is 
now produced, purporting to authorize a Mr. 
George Noble to receive the money from the dis- 
tributing agents in this country; but upon the 
examination of it, it bears date two years and six 
months after the capture, and professes to contain 
the signatures of men who were dead at the time 
of its execution. It is consonant to practice as 
well as principle that a prize*agent should possess 
a receipt to exonerate himself, and we are em- 
powered to apply for its production; 4G^o.4. 
C.65. 

Lushingtony contra. — The statute cited was to 
enable Chelsea Hospital to pay out unclaimed divi- 
dends; it has nothing to do with the present 
question. This question arises out of captures 
< made as long as twenty-nine years ago. The three 
; agents who made the distribution have been been 
long since dead ; they had possession of the prize- 
lists and papers ; and Mr. Roiheryy against whom 
the present monition is prayed, did not return to 
this country till after the distribution was effected. 
The object of the Order in Council was to enable 
the Neapolitan Minister in person and individually 
to claim the shares, and to act as the general agent 
.for all parties : prior to that time the parties might 
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(TA Iba, have made their own claims, but they made none 
v^amnov. whatever. The payment of this money is satisfac^ 

torily traced, and completely discharges my party 

^994!^' from any demand. Mr. Nobk^ who was one of 
the prize-agents for this property, distributed the 
shares of the division which included the Nea- 
politan ships. He is clearly proved to have paid 
their shares to a person of his own name (but in 
no way whatever related), a merchant of Naples^ 
who received the money under a power of at- 
torney, duly executed by the officers and crews of 
the Sicilian ve&sels ; and so far from there being 
any ground for impugning the validity of this in- 
strument, the payment of the money was made to 
the person therein named, under its authority, and 
with the previous sanction of the Sicilian Envoy 
in London. This is sworn to by the gentleman 
himself, who exhibits the power of attorney ; and 
moreover, that he transmitted the money to the 
house of trade at NapIeSy of which he was then a 
partner, and that he verily believes the distribu- 
tion to have taken place ; for he himself returned 
to Napks in 1602, and continued to reside there 
between three and four years, and no application 
was ever made with regard to this account, which 
he considered was finally settled. It is also 
sworn, upon an inspection of the banker's books 
in this country, that a draft for the sum in ques- 
tion, was carried to the account of the house of 
Noble ^ Co. of Naples, and that the draft was duly 
paid. It is, therefore, abundantly proved, that the 
shares were paid over to the recognized agent of 
the Sicilian Government, which is sufficient to ex- 
onerate my party ; that agent is living, and in this 
country, and has given Count Ludolf the fullest 
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information upon the subject, and has exhibited ^a i&a, 
to him, and to Mr. Ltmley^ the documents an- j,*^^^^ 

nexed to his affidavit. And yet Mr. Lumley^ and ^ 

it is upon the strength of his affidavit that this ap* ^nl^* 
plication is made, swears, that the shares belonging 
to the Sicilian crews are not distributed, and that 
the money still remains in the hands of one or other 
of the agents, or their representatives. This state- 
ment is so manifestly inaccurate, and the whole 
proceeding is so vexatious and unjust, that the Court 
will not hesitate to reject the present motion. 

Judgment. 
Lord StowelL -— If I thought that a more deli* 
berate consideration of the affidavits and documents 
that are before me were due to the justice of this 
case, I would postpone giving my final opinion 
upon it to a future day ; and the cause might then 
be further instructed, should any part of this re- 
mote and by-gone matter seem to require it ; but 
the Court is entirely satisfied upon the question ; 
and I should do an act of injustice if I were to call 
for more proof. This proceeding grows out of a 
very ancient transaction — partly a foreign trans- 
action ; it is an inquiry into a transaction con- 
ducted by a Mr. Noble, a partner in a house of 
trade at Naples, whom the parties immediately in- 
terested at the time thought it right to constitute 
their agent and receiver ; and the Court must con- 
sider this gentleman as the authorized agent in thig 
business, for the money is paid to him under the 
sanction and with the approbation of the Marquis 
de Circello, the Neapolitan minister then resident at 
this Court. Such an authority, so given, absolves 
the agent in this country — there is an end of the 
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act of navy agency here. What is an agent to do? 
He is not bound to go over to Naples to see that 
the mariners receive their dues : he is to assign the 
payments to some respectable person, and, in this 
case, the British agent seems to have done so, and 
to a person of the captor's own choice. 

I observe, also, that there is no affidavit coming 
from any of the individual captors, negativing the 
receipt of the money, and it appears that no such 
complaint or application has been received by the 
noble personage who has moved this inquiry. On 
the other hand, the Court has it on positive oath, 
that Mr. Noble received the money and trans- 
mitted it for distribution, and nobody denies it I 
must, therefore, allow that Mr. Lumley^s affidavit, 
upon which this application principally rests, seems 
to be erroneous. Some small objections were made 
to the accuracy of the instrument under which Mr. 
Noble was appointed ; but they do not, in my 
opinion, touch the real merits of the case. The 
honourable person who has instituted this suit, 
has acted very properly in conducting this in- 
quiry so far — he has acted under the directions 
of his Government. It is, however, quite impos- 
sible for me to demand 'further proof of a history 
so remote, and a transaction so distant, and where 
the party against whom this monition is prayed, 
appears fairly exonerated from present liability. I 
shall, therefore, dismiss all further inquiry upon 
this subject. 
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ELIZA ANN. Freeman. ^%ll^ 

^HIS was an appeal brought by several claimants/ iu«g*' wiport. 
upon the condemnation of the above schoonert jramoica.— sen- 
and of a cargo of flour by the Vice-Admiralty dLmL^T^ 
Court of Jamaica, for illegal importation into that !I?™^».: *®*! 
island. The arguments chiefly turned upon the atanmter. 
construction of 28 Geo. S. c, 6., & 58 Geo. 3. c. 27. "**^ ^' ' 

For the respondents, King^s Advocateh Jenner. 

For the appellants, Adams & Lmhington. 

Judgment. 

Lord StowelL-^A great deal of elaborate argu* 
ment has been employed illustrative of the system 
under which the trade of importations into the 
British colonies was permitted to be carried on at 
the time of this importation. This Court has rea- 
son to lament, on its own account, and still more 
on the account of those who are liable to be affect- 
ed by the application of this system, that the nu- 
merous statutes which compose it are left in a state 
of rather doubtful interpretation, very embarrass- 
ing to Courts of the colonies and to the Profes- 
sors of Law there, and still more to merchants, 
and foreign merchants particularly, whose interests 
are placed in a state of doubtful controversy re- 
specting what is permitted to them and what is pro- 
hibited. 

The statutes are many in number and various Midgated wy^ 
in their regulaticHis, generally pursuing, in later \^^^^^^ 
times, a mitigated and mollifying system, soften- 
ing the rigour of the exclusive and prohibitory one 
ivhich preceded them. But it appears to be a xle- 
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EuxA. The claim, and still more the argument by wfaicB 
~I7~IZr^ it is enforced, defend the innocence of the tran- 
f824. section upon the statutes referred to. The pre- 
sent case does not call upon me to engage in the 
controversy whether such a cargo of Jmerican 
produce must not be brought direct from America 
in an JEngUsh ship. The fact is admitted, that it 
came in an American ship, from what American 
port it does not appear, to the island of Cuba ; an 
island that is next door neighbour to the island of 
Jimuiica. It remains there for a very short time. 
The cargo was forced almost immediately into an 
English ship, which by a fortunate coincidence, 
produced by a misfortune, comes from Jamaica, 
ready to take in a cargo that might offer for that 
island. This cargo, and this ship> by another coin- 
cidence of good luck, jump together ; one wanting 
a cargo for Jamaica, and the other wanting a ship 
for the same place. A bargain is instantly struck ; 
and the cargo is taken partly from the wharf, 
where it had just before been deposited by the 
American vessel that had recently brought it, 'and 
partly from the vessel herself, ik) transfer of pro- 
perty appearing to have been made* The two 
shippers were settled at Cuba ; the one American^ 
the other a Scotch, or Irishman. There is no evi- 
dence that this cargo belongs to either or both of 
them. The ship having with admirable celerity 
got her cargo on board, and paid an export duty, 
. (for there is no evidence of an import one being 
paid,) proceeds without loss of time, orbinderance 
of business, to the ports ot* Jamaica, in one of which 
she is seized. 

Now, if this transaction were free from all sus- 
picion of fraudulent device ; if the cargo was 
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brought to the ports of Jamaica after having been Buza. 
fairly imported into Cuha^ without any purpose of ^^^ ^^ 
a voyage to that port being intended to be pursued 1824. 
by the American importers^ it might rais^ that 
^question so much agitated among the lawyers of 
the colonies, whether the whole of the direct voy- 
age from America to Cuba ought not to have been 
performed in a British ship. But if done with a 
view to the continuity of the voyage to the English ' 

colony from Cuba, and with a participation of the 
profits of such an adventure, it might be referred 
to that decision to which this Court has already 
arrived in a former case, that it was done in viola- 
tion of that protection which the Legislature meant 
to give to British shippings but still more if at- 
tempted through a machinery of fraud and colors- 
able, practice, intended to veil the true nature and 
character of the transaction ; and I cannot but 
think, that the whole course of this transaction 
(though managed with some degree of dexterity), 
does open itself to considerable suspicion of its 
being of the latter class j and if it only raised 
serious doubts of the integrity of the transaction, I 
jibould regard that as sufficient to decide me in 
supporting a sentence obtained in another Court, 
enabled to view it with greater distinctness than . 
this Court can flatter itself with the means of pos- 
sessing, at a distance of space and time so much 
less favourable to accurate inquiry. 

But there is one presiding circumstance in this 
case (if I may so term it), which raises it much 
above the level of a case of mere doubt and sus- 
picion, and that is, the circumstance that the same 
person is the acting manager of the concern both 
in the voyage from America to Cubaf and in its 

s 3 
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GiHA. sequel from Cuba to Jamaica. Witnesses, to whose 
j^^ ^^^ testimony I see no reasonable objection, depose, 
1824. ' that the ship Virgirua^ Hoss, brought this cargo 
from America J udder all powers of superintendence 
and management, of both ship and cargo, vested in 
Lowcy in the united characters of master and «u^ 
percargo. Captain Barry deposes, that Lome him^ 
self informed him that he {Lowe) was the owner, 
and always called it his cargo \ and lamented that 
he had not brought more flour and corn, as it would 
have put more money in his pockets It Is proved 
by other witnesses, that whilst the cargo codtmued 
on board the Virginia it was considered by the 
whole crew as owned by the Captain. When the 
ship arrives at Cuba she delivers her cargo, which 
continued landed on the wharf ready for immediate 
shipment } there is ilo proof of any transfbr of the 
property, and none of the payment bf importation 
duties. By what is to be con^idei^d as merely tt 
piebe of singular good fortune, a Jamaica Vessel in 
want of just such a cargo is driven by adverse 
weather, and against her own inclination, into this 
port o^St. J ago. The cargo is immediately trans- 
ferred on board this vessel, and two merchants are 
employed, not, as far as appears, for the purpose of 
conducting any sale, but merely as gracing the 
exportation of this cargo, by passing through the 
slight forms of the Ciistom«house at its exit. Pro- 
perty they had acquired none, as far as appears, 
in this cargo j *— neither bills of lading nor invoices 
describe them as owners, but Mr. Lowe steps 
on board this ship (by what authority does not 
appear), as supercargo and consignee ; and, as the 
bills of lading express, << empowered to sell the 
cai'go for the benefit of whom it may concern j" 
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'when arrived at Jamaica^ and the ship and cargo £uia. 
are there seized, he gives a claim for the two ship- "TT'Trr*" 
pers at Stk Jcgo^ but not as owners, but merely as i8s«. 
shippers and consignors. 

Under all these, circumstances, and particularly 
^ under this last master circumstance, that he pos- 
sessed all authority from the commencement of 
the voyage from America up to Jamaica^ it is dif- 
ficult to avoid this conclusion, that the transaction 
has been arranged by the same heads and con- 
ducted by the same hands } and that it constitutes 
one uniform course of operation, varied only in 
its form, just as far as the necessity for its success 
might require ; and originated and pu»ued with 
an unbroken tenor of purpose, from its commence- 
ment to -its final termination. It is upon these 
considerations that I think it my duty to pronounce 
that I am not justified in disturbing the sentence 
which has been already passed. 

Sentence affirmed, but without costs. 

Note. — 'The above vessel and her cargo were 
condemned on the three first counts of an infornl- 
tion filed under 28 Geo. 3. c. 6. s. 2., and 45 Geo. 3. 
c. 57. For a repeal of these acts, see 3 Geo. 4. 
€• 44., and 6 Geo. 4. c. 114. 
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-^"ZT' HENRY OF PHILADELPHIA. Palesti. 



dD^port T^^"^ ^*' *" appeal from certain commissioner? 
comminioDen of the cinquc potts to feversc an award of 320/. 

Reductton of In a case of salvage. The ship was in ballast^ and 
^^o^Tsd- was valued at 2500/.: she was the property of 
thea^S'**" w4»ier*cflw owners, on whose behalf the present 
wft««»d. ' appeal was prosecuted. 1 & 2 Geo. 4. c. 76. s. 4f. 

In support of the award, Jenner & J. Addams. 

Adams & Ltishingtonj contr^. 

Judgment. 
Lord StowelL — It does' appear to me that this 
award is a fit subject of appeal. The commis- 
sioners have adjudged this case without the in- 
formation which is before me : a survey has since 
been taken of the state of this vessel — before that 
had been done, she appeared to have sustained 
considerable damage. It is now clear, that the 
damage was of a most trifling and insignificant 
nature — - there was no alarm about the loss of the 
ship; but owing to the mere ignorance of the 
master as to locality, she had got on the Girdler 
sand : the ship was light, being in ballast, and was 
. perfectly well found in every respect, and, as was 
observed by Dr. Adams^ the tide, in these summer 
transactions, is the great salvor. The services 
were performed in conjunction with the ship's 
crew — - there was no sort of danger — no intern* 
perance of weather-— the wind was moderate; 
and, in a few hours, the ship was liberated from 
the inconvenience of her situation — for it was 
little more than thaU It is as much as I can do 
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to eonsider it a case of salvage : the mere igno* uekut of 
ranee of the Captain is of no importance in any ^""^"'^''"' 
view, for pilots might easily have been obtained : ^^J?^ 
nor are the boats to be considered -— no injury • 
having accrued to them : they did pot go .out on 
purpose, but were occupied in their common 
course of navigation. The commissioners, I think, 
were too much affected by local, and perhaps in- 
terested, representations. In my opinion, about 
5L a man will be a proper compensation for these 
services, and I decree the sum of 1^/. for that 
purpose. 

Jermer prayed the costs of the appeal ; but the 
Court said -^ it would not reverse that part of the 
award which • gave the expences of 17/m incurred 
by the salvors before the commissioners ; but the 
circumstances, of the case were not such as . to 
induce the Court to grant their subsequ^t ex- 
pences on the appeal. 



SAN JUAN NEPOMUCENO. Yambi. Myevt^ 

1824. 

# • • • 

^HIS was an appeal from the Vice- Admiralty si«ve abouoon 
. Court at Sierra Leone. The above-named w^nc^S^ * 
^hip, having on board about 269 slaves and no "TtsS^ 
other cargo, while sailing under the Spanish' fisig, '^^^^ 
documented with Spanish papers, and the property tion decRed cm 
of a Spanish aubjeqt, was, on her return (pstensi^ ^ *' 
blif) to the island of Porto Rico, from the coast of 
Africa^ seized, abqut thirty mil^s to the westward 



t66 



CASBS DETERBftNED tK 



HtMMBfiiHO. 

18S4. 



App« A. 



December Sd, 
1823. 



of Cape Mesurada, on 7th December 1817> by 
lAeutdnsnt ^Hagan of the colonial vessel of war 
Prince Regent^ and detained ; and on 12th Feb-^ 
ruary 1818) was finally condemned at Sierra 
Leone, ^< as good and lawful prize." From this 
sentence thete was ah appeal; and a claim for 
restitution with costs and damages was tnade^ on 
the ground) that the seizure was of a Spanish ship 
by a British ofiicer, who had no right to stop or to 
search her in any way whatever, and that there 
w&s neither treaty, nor edict, nor any thing else to 
show that, at that period, Spain authorized the 
seizure of suph ships by British crnizers, and that 
the^e was no jurisdiction given to this country 
over captured vessels belonging to a Spanimid^ 
On lith February 1819, an inhibition was dc^ 
creed ; and on iAh, February, 18SS, it was returned 
with ft special certificate, and a further inhibsjtioft 
was extracted. Upon the cause being opened^ 
the Court remarked the great interval of time that 
had elapsed between the date of the sentence, and 
any efficient prosecution of the appeal, and in- 
quired the grounds of delay. 

For the appellant, Adams & Lushington. — No 
appearance was given on the part of Lieutenant 
Hagan till very lately : we could only serve him 
with a personal notice when he came to this 
country in the course of last June, and we were 
unwilling to proceed in his absence. There are 
tnany instances of s^peals from sentences abroach 
which have not been prosecuted within the regular 
period, from the great distance of the parties, and 
where the courts of appeal, in this country, have 
granted time beyond that which strict law requires. 
Seme delay arose, in this case, from the want tof 
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fundi), and also from the ohange of agents ; but it tuittK* 
has been of no inconvenience to either party j for _____ 
the papers and documents are the same now ab j^jia, 
they would have been upon an immediate prose* 
cution of the appeal. 

The Kin^s Advocate submitted, that the origin 
nal inhibition was taken out only one day prior to 
the expiration of the reglilar time, and that there 
had been no attempt to enforce the appearance of 
Lieutenant Hagan; so that if any thing depended 
upon the acts of the opposite party^ with regard to 
the prosecution of the appeal, there had been great 
delay. 

Per Curiam.'^ A sentence of desertion should Aae^mwcif 
have been applied for -^ that is the obvious and proper ramedy 
prefer remedy when im appeal is not duly prose- S!^pnM«I 
rated "^ i the party hto i^ed to put in ^ctice "^^^^ 
that protection which he doUld have claimed Innn 
the Court. 

The claim of restitution with costs and damiigeb 
was l^en argued, and the principles laid doWn ill 
the Le Louis^ Forest, 3 Dod. 236. were relied 
upon, when the cause Was directed to stand over 
for further pr6of on behalf of the respondent: 
and, on this day, the Kif^^s Advocate stated, that ''^5^24^* 
as no fresh documents could be found, he had no 
wish to postpone the sentence. 

The Couax observed, that it was unnecessary to 
enter at ^y length into th6 case : it was decided 
by the Le Lotus. The Judge of the court below 
had allowed an asserted edict or cedula of tlie 
Spanisk monarchy, to mislead his usual caution and 
discretion. It was supposed, that by thk ordinance. 



- - ■ * * 



See the EUaaheth^ Lisboa, sup. 226. 
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Sav Juan which (as far as the Court is informed) has tievisr 
EgQMucMio. jggygj^ Spomsk slavc ships were open to deten^ 



My €tb, tion, and were made subject to the jurisdiction of 
that country to which the seizing vessel might 
belong. And on this erroneous impression this 
4:au8e seems to have been decided. It, therefore, 
was the duty of the court of appeal, however 
reluctantly, to reverse the sentence, and to pro- 
nounce for the restitution. The Court, however, 
will withhold an attachment against Lieutenant 
Hagan^ as the proceeds are out of his hands ; and 
reserve the question of costs and damages for fur- 
ther inquiry and consideration. 

. Upon the reserved question, the Kings* Advo- 
cate now contended, that this was a case prinue 
hnpressionis as to costs and damages : the seizure 
took place on 'JthDecember 1817> so that it occurred 
{)rior to the judgment in the Le Louis, and when 
the rule, laid down in the concluding words of 
that sentence, could not have reached Sierra Leone, 
for the instruction of the authorities there, and of 
those who acted under their guidance. A severe 
hardship will fall upon Lieutenant Hagun if he 
is now compelled to answer for costs and damages, 
particularly when the proceeds have passed into 
the hands of Government, the slaves having been 
delivered over to the Crown for emancipation ; and 
there is nothing special in the circumstances of 
this case to prevent the Court from following the 
sentence pronounced in the Le Lotus. 

Adams & Lushington control. — Upon general 
principles of justice the foreign claimant is entitled 
to compensation. The seizure was illegal ab initio ; 
it was made in a time of profound peace, and when 
no convention had made even a limited right of 
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search allowable; The treaty of November 1817> »an jhak 
between thin country and Spairiy confirms all seizures "^^''"^"^*^ 
made before the ratification of the treaty ; but this /%6th, 
capture was made in December^ and» therefore, 
subsequent to that ratification. The instructions 
that were given to Lieutenant Hagatty are simi- 
lar to. those produced in the Le Louis^ and we 
claim restitution with costs and damages on the 
principle established in that case : they are not 
vindictively sought, but they are not on that ac- 
count the less due ; and if the seizor has been 
misled by any accidental error of the authorities 
at Sierra Leone^ the Government at home will in- 
demnify him. They cited Mddrazo v. Wilks^ 
3 Barn. & Aid. 353.* 

Judgment. 
Lord StowelL — The two propositions are diffi- 
cult to be reconciled, 1st. that this British officer 
must be protected ; 2d. that the foreign claimant 
is entitled to sue him for compensation. But how 
. can I give a sentence of restitution with costs and 
damages as against this officer, when Government 
has the property in its own hands ? He has not 
the means of restitution ; Government has admit- 
ted the legality of the capture, by taking the pro- 
perty from him ; and it is How discovered that the 
act of parliament does not operate in the case. It 
is not, therefore, peculiar to this officer to have 
erred in the transaction. Officers, it is well 
known, whose zeal frequently outruns their pru- 
dence and knowledge, are easily stimulated to 

* See also Forbes v. Cochrane^ 2 Barn. & Cress. 4«57* The 
slave abolition laws are consolidated by 5 Geo. 4. c. 1 13. 
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San i«Air enteiprizes of this kind by peraons at Sierra Leone, 

■ who give advice much beyond their authority. The 

Mjf Bh, captor in this case seems to have been so misled. 

It has been said, that the Government of this 
countiy will indemnify him, and that a petition 
has been presented with that object ; but nothing 
satisfactory seems to have resulted from it; for 
it was met with this reply •-** that Gov^nment 
could not take the matter into consideration, 
while it was pending in this Court. Now, if my 
sentence could be given upon a certainty that 
Government would indemnify him, I should feel it 
consistent with justice toaccede to the prayer of the 
claimant ; but if my sentence should involve this 
British officer personally, I should very anxiously 
abstain from so doing, as long as I have any ap- 
prehension that he would be left to shift for him- 
self. I should wish some further application to be 
made to Government, and some more specific and 
definite answer given, if not, I shall certainly feel 
myself bound to protect this officer. But if it is 
necessary to give, for form's sake, a sentence, as 
prayed, I will do it -*- but not without knowing the 
eflfecL* 



* The claimant has since accepted a compensation^ which ' 
was directed to be paid under a warrant from the Lords Com- 
missioners of His Majesty's Treasury. 



THE HIGH COURT OF ADMIRALTY. 371 



AGINCOURT. Mahon. - J^,^ 

1824. 

^HIS was a proceeding instituted against the Qp^rihwyof 
captain of an East Indiamany in the private nd undue oar- 
trade, for several acts of oppression and cruelty on ^S^Son-^ 
the return voyage from Madras to England. The 5^!^a^« 
sh^p was of the burthen of 440 tons, and had on ^JJ^^J*^ 
board a crew of thirty*three men, and eighteen putiy m ' 

account ot 
passengers. ..ntocedent 

The cause was argued by Luskington & Haggard ^^2,^ 
on behalf of the mariner ; and by PJuWmore for 
the captain. 

JUDGBOEMT. 

Lord StoxveU. — This is a complaint brought by 
John ^ Thompson^ a man of colour, against James 
Mahon^ captain of the Agincourty a ship in the East 
India private trade, for ill-treatment committed in 
three different acts on the voyage to England. 

The plaintiff was shipped on the 11th of April, 
1893, at Madras. He asserts in his libel that he 
was hired as cuddy cook (that is, cook for the cap- 
tain and passengers, who messed in an apartment 
denominated the cuddy), but that in the course of 
the voyage he was turned out of his employment 
as cook, and forced to serve as a mariner before the 
mast. The captain, in his defensive plea, alleges 
that he was so hired ; and in the ship's articles he 
does appear to have been hired as cook and sea- 
man ; but he denies that he so understood the hir- 
ing. He is a marksman ; and the description of 
his two capacities is'^in the hand-^writing of another 
person, which does, in a certain degree, lessen the 
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AaiMcouRT. force of the instrument, and he says, that it wad 
, , ,„^ never read over to him : his averment, therefore, 

July 13th, . 

1824. is likely enough to be true, more especially con- 
sidering the slovenly manner in which these con- 
tracts pass, and the careless and improvident 
manner in which they are attended to by the ma- 
riners themselves. The probability, too, is a little 
strengthened by the circumstance that a man is 
often engaged to serve in two such capacities to- 
gether on board ships of the jSa^//nd!ia Company; 
and, I presume, these private traders are in every 
respect less commodiously equipped than the Com- 
pany's ships, and sometimes commanded by persons 
of an inferior description. But, whatever the truth 
of the fact may be as to the chai'acter in which this 
man was hired, that fact is not 8.ufficiently estab- 
lished in proof: and as he has received his wages 
under these articles, and thereby in a manner 
closed his account, I am not disposed to entertain 
this part of his complaint. 

The other complaints are of acts of violence and 
cruelty, the principal of which happened on the 
28th qS July 1823, when the captain is charged 
with various assaults, by striking and kicking this 
man, and finally with causing to be inflicted on him 
a public flagellation. Another act of violence, 
which is charged to have occurred prior to the 
28th of that month, will be more particularly de- 
scribed and observed upon hereafter. 
^S^^llthe ^* ^^ hardly been disputed, that in a case of 
proper authority gross misbehaviouT, the master of a merchant ship 
limitB^wiUxin has a right to inflict corporal punishment upon the 
^^^Mbject delinquent mariner ; that right must be supported 
TO%<i«i^suffer. ^y ^^ ^^^ ^^ England, which is the proper author 
ing upon rity for fixing the limits within which one subject 
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of this realm has a right to iaflict Corporal suffering Aaivcmv. 
upon another. Upon that ground, I dismiss all ^^^ 

reference to authorities of the Foreign Maritime is24. ' 
Law, and I regret that so little upon thiA subject 
is to be found in our own* * No statutable regu- 
lations exist upon this subject The statute relat- 
ing to merchant seamen is silent upon itt ; the only 
authorities are supplied by the decisions of the 
Courts of Law, acting upon considerations of ne« 
cessity and just discretion ; and upon such grounds, 
I think the Allowing rules may be considered as 
sufficiently established. In the first place, that the 
punishment must be applied with 4u^ moderation. 
It is asserted in some well considered books, that 
the law gives the same authority to tbe captain of 
B merchant ship to chastise his mariners for mis^ 
behaviour, as a master possesses over his appren- 
tices ; meanings that it is inherent in him, upon the 
same grounds of necessity and sound discretion in 
the one case as in the other, not certainly to be 
used exactly in the way of an equal measure of 
punishment, because the apprentice is generally a 
youth of comparatively tender years, and whose 
acts of misbehaviour can hardly produce the same 
destructive consequences, as may attend the negli^ 
gence of the mariner — an experienced person, of 
confirmed strength, capable of sustaining a severer 
infliction than .could pr(^erly be applied to a strips 
ling ; and whose acts, even of negligence, may 
draw after them consequences fatal to all the lives 



* See Abboit on ^htpping^ part ii. C. 4* 8« 4., ^nd the authori* 
>tie8 referred to in the notes. Also Rhodes v. f^each^ 2 Sladu% 

N. P. 516. 
t 243eo. 2. c S6. 

X 
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AouroomiT. and all the property on board a vessel. It is hardly 
jufy 13th, necessary to add, as a corollary, that in all cases 
1824, which will admit of the delay proper for inquiry, 
due inquiry should precede the act of punishment ; 
and, therefore, that the party chai'ged should have 
the benefit of that ruleof universal justice, of being 
heard in his own defence. A punishment inflicted 
without the allowance of such benefit, is in itself 
a gross violation of justice. There are cases, un- 
doubtedly, which neither require nor admit of such 
a deliberate procedure. Such are cases wiiere the 
criminal facts expose themselves to general noto- 
riety by the public manner in which they are 
committed, or where the necessity occurs of imme^ 
diately opposing attempted acts of violence by a 
prompt re-action of lawful force, as in the disorders 
of a commencing mutiny : these are cases that 
speak for themselves, and are of unavoidable dis- 
pensation. It may be matter of prudence but is 
not matter of strict obligation, in vessels of this 
kind, (though I understand it to be so in the ships 
of the East India Company,) that the captain 
should communicate with other officers of the ves- 
sel ; nor do I find that any particular mode or 
instrument of punishment has received a particular 
recognition ; that must be left to the common 
usage practised in such cases, and to the humane 
discretion of the person wlio has the right of com- 
manding its application. 
Of the grounds Xhc dcfcncc opposcd to a charge of cruelty, 
charge of un- such as is alleged to have been practised on the 
re^^nabeoor- ^g^j^ ^^ July^ may cousist iu a total disapproval 

that any sudh cruelty was practised, or may be a 
justifica^on df it by proofs oCthe misconduct that 
provoked it ; and that misconduct may b^ confined 
to an offence immediately preceding, or may like- 
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\^'ise include similar offences antecedently com* AomoouftT. 
mitted ; and which, upon the recurrence of them ^^^ ,3^1^ 
in the particular case, will justify the punishment ^^^^- 
as a preventive measure, to guard in fliture against 
the inconveniences that may reasonably be expected 
to attend a repetition. The first mode of defence 
is, I thinki not attempted in this case } it is not 
denied that acts of violence were used : the defence 
is that of justification — partly on account of an 
offence recently committed, and partly from similar 
ones of a preceding date, indicating bad habitSi 
which could alone be repressed by punishment* 

This mode of defence has led to a voluminous 
mass of evidence, reaching almost unavoidably into 
the prior history of both parties, of their habits, of 
their dispositions and conduct, much of which 
might have been spared without detriment to the 
real merits of the question, which alone is the proper 
subject of determination. I think it may be added, 
that the last mode of justification, by a reference 
to by-gone acts, is the last which the Couit would 
be inclined to favour. If unpunished at the time 
they Vook place, time has thrown a species of con^ 
donation over them, as well as a degree of obscurity 
and indistinctness in the evidence of the manner 
and circumstances under which they took place* 
It might likewise be observed, that the impunity 
shown to former offences may have greatly contri^ 
buted to produce the present ; and it is a material 
objection with the Court, that the admission of 
this mode of defence leads to a great accumulation 
of expence, bearing very hard upon the seaman 
in the exertion of his legal right to enforce his 
claims. 

The justification, commences with a charge, 

T 2 
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AoixcoiniT; that Thompson had immediately before beatei> 
jg^^ severely WUUam Burgess^ who acted as cook's 
1824. ' mate under him. There can he no doubt what- 
ever that he was cook's mate under him, and 
that, notwithstanding what is said by a few in- 
cautious witnesses^ the principal cook, this black 
man, Thompson^ would have been answerable for 
any impropriety in Burgesses conduct as under 
cook } for his character of baker would not have 
given him independence in his character of under 
cook. Burgess himself hardly ventures to say 
more than that» if he had been guilty of the act 
imputed to him, he should have been more blamed 
thaQ Thompson^ appearing to admit thereby that it 
was possible Thompson might have been blamed> 
though not more or so much as himself. 

If the fact was such as is described, that jBfir^e^ 
had washed some rice, given to him to be prepared 
for the breakfast of the several passengers on board 
who messed with the captain, in a tub of water, in 
which water a bucket, which had been used by the 
children of some of the passengers for their neces- 
sary purposes, had previously been washed ; even 
supposing that his principsd had strUck the first 
blow, though possibly the law might have frowned 
a little upon such an aggression, I think there is 
no man whose honest passion would not have si- 
lently applauded such an act of resentment, com- 
mitted in consequence of such an abomination ; 
but be the merit or demerit of such a blow what 
it may, it belongs not to this man of colour j for, 
notwithstanding all the encomiums bestowed upon 
the pacific and mild disposition of this under cook, 
I consider the fact as proved that he was the first 
mover in this business of pugilism, and entered into 
a contest for which he turned out to be very poorly 
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qualtfied. Latimer in his deposition states, that it Aoincourt. 
was his duty to be on deck by four o'clock in the ^ ^ 
morning, to attend to the live stock; and being issi. 
close to the galley door, Thompson gave some rice 
to Burgess to wash for the cuddy; that he saw 
him wash it in the dirty water, upon which Tfiomp^ 
son makes an inquiry why he did this ; Burgess 
then used some opprobrious expressions, and chal- 
lenged Thompson to fight, and that Bt^gess strudc 
the first blow. Gregory ^ one of the seamen* also 
«ays, that Burgess offered to fight Thompson^ and 
struck Thompson a blow, which he returned. 

That Burgess struck the first blow is proved 
without any contradiction on the part of the cap- 
tain, for no such contradiction is attempted. In 
consequence of this defeat. Burgess runs away to 
the captain, exhibiting the disorderly marks which 
he himself had provoked, and charges his principal 
Thompson. The captain sends immediately for this 
man, and without hearing a word said in explan- 
ation or defence of his conduct, for it is so specifi* 
cally pleaded in the libel, and is not denied in the 
responsive allegation, treats him with brutal vio- 
lence, by kicking him, collaring, and striking him 
about the head, and using the most provoking and 
insulting expressions. 

Now, undoubtedly, the complaint was not what 
required an instant infliction of punishment. It 
was, then, the bounden dutv of the captain to hear 
Thompson in extenuation and justification of his 
conduct ; and the first thing that strikes me, and 
what is established beyond all doubt, that the 
complaint is received without hesitation. Here, 
at the commencement of the business, is a violent 
departure from ll?at rule just laid down. 

To 
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Agmcoost. Ford^ one of the witnesses, deposed that the cap- 

/ii^isth, *^^^ ^^^^ ^^^ Thompson^ and upon his going aft to 
i»s4- him, asked what he had been doing ; and, before 
Thompson could give him an answer, the captain 
took up the maintop sail clue line, and with the 
end thereof struck Thompson repeatedly ; he also 
struck him with his fist about the face and head, 
shoved him from htm, and kicked him, so that he 
' staggered against the water-cask. 

At a later hour of the same day, without con- 
sultittion with any officer, without, so far as appears, 
any declaration whatever to the crew of the ofience 
for which the parly was to suffer, he has him exhi- 
bited as an object of a public and disgraceful punish- 
ment, and performs the office, which does not often 
fall to the lot of a captain, of executioner himself, in 
some degree, as he assists in tying him up, and in 
manufacturing the instrument employed ; he also 
redoubles the quantum of punishment at first de- 
nounced, censures the person acting for not per- 
forming his duty with sufficient eflTect, and dien 
sends him down to his galley, smarting ; and, as is 
usual after severe punishment, directing the sur- 
geon to attend to the wounds which he had re- 
ceived, under which he was rendered incapable of 
performing duty for several days. I do not mean 
to say, that the torture inflicted by the instrument 
of this public punishment was, if I may judge from 
its present appearance, very cruel ; the cat was 
made out of the old log line, which certainly ap- 
pears to have suffered from the effect of time, and 
the knots which the captain himself introduced 
into it, left several of its component parts in a very 
loose and dishevelled state ; at the same time, \£ 
the surgeon is to be credited, and I see no just 

19 
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reason, to dispute his credit at all, it was not with- aoihcoom.' 

9Ut leaving serious impression upon the man's per- 

son ; and as to the bravado * imputed to the suf- i8S4. ' 

ferer himself, upon which much stress has been 

laid, if he really used any, I cannot consider it as 

much more than the same kind of bravado that 

usually follows a similar act of discipline in any of 

the great schools of this kingdom. 

I think there is reason to suspect that the punish- 
ment was observed by the crew with feelings very 
different from those of approbation. Mokler^ one 
of the captain's witnesses, mentions one of the 
crew saying, it was a shame for them to stand by 
and see Thompson tied up, and that he would make 
one, meaning as the witness understood, to rescue 
him. 

Now, upon looking back upon the whole course 
of this transaction, I am under the necessity of 
saying, that it has, to my apprehension, much more 
the features of intemperate and unjust passion, 
than of reasonable and due; correction : it is per- 
fectly clear that the captain himself was totally 
unacquainted with the real /Origin of the transac- 
tion, except from the single information which he 
received from the complainant. He makes no in- 
quiry as to the occasion of the treatment complain- 
ed of; for it is also perfectly clear, that if he had, 
the punishment must have been transferred to the 
original delinquent who committed this foul act, 
and who likewise is proved by Gregory and Lati* 
more to have given the first blow, on his being re- 
primanded for such a gross departure from his duty. 



* *^ That he had often received five times as much on board 
a man-of-war before breakfast." 

T 4 
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AcimcmiKt. I hstve already bbserved that a recent flct» tbougb 
^^ of a lighter kind, might not unjustly be visited by 
iitt4. ' a more serious punishment than was due to it, 
standing perfectly alone^ if antecedent acts of the 
same kind had proved the existence of habits too 
dangerous to be passed over upon the repetition* 
It should properly be an act allied in nature to 
those which it follows : dn act of theft will not 
prove a habit of drunkenness ; if an act of mutiny 
is charged, it should be mutinous conduct of a 
.former date that alone can be invoked with pro^ 
priety to aggravate the charge of a mutinous dispo* 
sition. The defence In this case has not at all con-> 
formed to this principle, for it has travelled into 
charges of a very different nature from that which 
is charged as the justification of the present punish- 
ments The first of these charges lA that of a rob- 
bery of some clothes committed by the mariner, 
and almost immediately after his admission into 
the service of his master. All that is proved is, 
that, soon after his admission, he was summon* 
ed to appear before a magistrate at MadraSi to 
answer the demands of a person on shore for 
some clothei that were missing. The whole busi* 
ness wears the aspect of a civil procedure merely } 
he goes readily on shore, appears before the ma- 
gistrate, claims the clothes as his own property : 
his claim upon the hearing is not allowed by the 
magistrate, who decides in favour of the other 
party. He is dissatisfied with this judgment, and 
has thoughts of an appeal, but is prevented from 
appealing by the necessity of attending the motion 
of his ship, which was to sail in a day or two, and 
the matter is settled by compromise with the other 
claimant, who accepts a suito advanced by the cs^ 



THE HIGH COURT OF ADMIRALTY, 281 

tain» who was desirous of retaining his cook ; and Aoi^cobM. 
the repayment of the sum, being about four pounds, 
for the clothes, was secured to the captain by a 1824. 
deduction to be made from this man's wages. I 
think it impossible upon any ground to consider 
this ambiguous fact as laying foundation for the 
charge of a mutinous disposition, or indeed of any 
offence of the nature of robbery. 

Another charge is, that of an intention to com- 
mit a desertion ; and the whole foundation of that 
which appears is, that he went on shore at the Iste 
qf France with one of the passengers after the 
business of the day was over, and that, indulging 
in the habits which are too common with seamen, 
they were locked up in a prison as disorderly per^* 
sons ; from which prison diey might have been re^ 
leased the very next day if they had been applied 
for by the captain, or any person on his behalf and 
from which they were released upon the very first 
application made by him, the day before the sailing 
of the ship. This can never be construed into ati 
act of desertion ; it is matter of controversy whe^ 
ther the seamen generally were authorized to go 
on shore ; but even considering it an irregularity, 
he might deem himself privileged by a sort of of* 
ficial character as cook ; and there is nothing in 
the course of the whole transaction by which he 
got himself into prison along with the companion 
of his frolic, that can support the charge of an in- 
tended desertion. He left his clothes on board the 
vessel } and a prison is surely the last place in 
which a man who meditated an escape would 
choose to risk inclosing himself. CoUier^ one of 
the captain's witnesses, says, that he was sent on 
slKire by the, captain to inquire after Tkotnpson} 
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AawcouET. and upon bis going to the prison, the keeper ofiered 
~^^^ to release him, if he, Ck)lUer^ would give him an 
1824. ' order to that effect. 

Another offence objected to him is, that he was 
disorderly and mutinous ; that it was absolutely 
necessary for the safety of the ship to put him in 
irons ; that he, however, shortly afterwards broke 
out of the irons and hove them overboard. This 
is denied by Thompson^ and upon his oath ; and, 
in my interpretation of the facts, disproved by the 
conduct of the captain himself. There was cer- 
tainly such a charge brought against him at the 
time by the captain, whom Thompson describes 
to be at that time elevated by liquor; that he 
quarrelled with him without cause, charged him 
with disorder, and ordered him to be put in irons 
by the carpenter, who was likewise in a state of 
intoxication ; that irons were brought into the gal- 
ley where he was stationed, and there the carpen- 
ter, being in the condition described, only laid the 
irons across his legs, and bolted them without put- 
ting his legs into the shackles to secure them ; and 
Thompson having been left in that situation, ex- 
tricated himself without difficulty ; and he posi- 
tively denies throwinjj the irons overboard. 

The question is, which of these representations 
is true. I am clearly of opinion, that the subse- 
quent conduiirt of the captain proves that this ma- 
riner's account is the one to be preferred in point 
of credit ; upon this plain ground, that otherwise 
the captain must have taken severe notice of such 
a direct and gross act of mutiny as this, of break- 
ing out of his confinement and throwing the in- 
struments overboard ; whereas he was seen pub- 
licly walking about, without restraint, immediately 
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afterwards : no inquiry is instituted, and no proceed- Aonrcoux.*. 

ing whatever or subsequent punishment inflicted. 

It appears to me that the captain has little right to i8S4. ' 

complain of a mutinous disposition, if a fact which 

took place as he described it was suffered to pass 

totally unnoticed. 

Another imputation thrown upon him is, that 
he was not a good cook. One witness, Kerr^ says 
that his manufactures were sometimes complained 
of, that the puddings were sometimes hard, and 
that the dough had risen heavy, misadventures 
which I presume occasionally visit the best pro- 
vided families ; but the fair result of the general 
evidence is, that he gave general satisfaction, and 
particularly to those who surely were the best 
judges, to whose accommodation he was very at- - 
tentive, and on that account was deservedly a fa- 
vourite. 

It is objected that he was sometimes abusive and 
quarrelsome with the men. No particular account 
is given of these quarrels ; and it is not at all un- 
likely that some of these quarrels, if they did hap- 
pen, might have happened through the fault of 
othei*s, rather than his own ; but it must be remem- 
bered that a kitchen is apt to invite unreasonable 
demands, and is proverbially noted for creating a 
warm disposition in the person who is to gratify 
them. The evidence is much too vague to autho- 
rize any conclusions to his disadvantage in this 
respect. It is proved by several witnesses, that 
the captain addressed him occasionally by the title 
of << You black son of a bitch ;'' and it appears to 
be no intemperate or uncourteous retort, after an 
insult upon the colour which nature had fixed in- 
delibly upon him, to say that '^ his mother was a 
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AoiveouB^ woman and not a bitch j'* certainly a very meek 
jMisA, *^^ ^^^^ remonstrance, merely vindicative, and not 
18S4. in the least vindictive. 

I think it is a strong argument in favour of this 
man's good temper and disposition, that after he 
was reduced to the condition of a common mari- 
ner he acquiesced in the change, though as he 
thought unjustly enforced upon him ; and he is 
admitted by the captain's witnesses to have been 
an excellent mariner, and to have performed his 
duty as such during the remainder of the voyage 
in a most unexceptionable manner. I shall not 
enter further into the particulars of this man's his- 
tory» as given by the captain, and which has pro- 
duded, as might naturally have- been expected, 
counter charges* The captain certainly is charged 
by several of the witnesses, many of them his own, 
as a man extremely passionate and churlish, who 
would never receive an answer ; and this charge 
is, I think, sufficiently established. The charge 
of frequent intoxication is brought by some, but I 
tMiik it not established in any such degree as to 
incapacitate him for the general command of the 
ship. It is variously described. One says he was 
sometimes " freshish,'* but not much *• out of the 
way }'* another describes him as " often intoxicated, 
but never beastly drunk ;" and the general result 
of the evidence is, what I have before stated, that 
he was never disqualified for the general naviga- 
tion of his ship ; but the fury of his temper and 
the coarseness of his manners were violent and 
frequent enough to give him the appeahmces of 
great intoxication. • I shall mention a few facts 
whieh are not denied, and which I shall leave with- 
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put any other comment than what every mfin's re* Aoiycou»«. 
flections must suggest to him upon the subject* ^ . j^^ 

It appears that amongst his passengers was a 1^24.. 
Colonel PereirOf an officer in the service of our 
JEast India Company^ with his wife and family } ^ 
m£(p rather advanced in years, suffering under th^ 
infirmity of weak eyes. Instead of sitting ip the 
cuddy, the room where the passengers generally 
messed, he was obliged to retire to his own apartr 
ment with his wife, on account of the light affectr 
ing his eyes, and sent a request into the cuddy for 
a cup of tea i a requisition which one would sup* 
pose would have been instantly complied with y the 
answer was a refusal ; the requisition Was repeated^ . 
the colonel came up stairs^ attended by his wife, 
and begged to know whether this refusal was 
given by the captain, who immediately avowed it ; 
and, shortly t^r some words which had passed 
between them, the captain broke out into expres- 
sions of the most gross and insulting kind, most 
highly unfit to be used towards a gentleman in the 
situation which this officer held, both in point of 
rank and profession, and in respect of his time of 
life and personal infirmity ; such as << a withered 
chopped old blackgqard,'* ** a Portuguese scoun- 
drel," adding, " go down to your kennel you old 
blackguard." Another instance may be extracted 
from the same and other witnesses, that out of the 
numerous passengers on board, two only remained 
to mess with thi} captain. It is, I think, a war- 
rantable conclusion, from the whole history of what 
passed on board this ship, that the passengers were 
treated with a total want of that kindness and li- 
beral hospitality which was due to their situation. 
This appears to argue a harshness of nature, tliat 
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AanrcoQftt. might too naturally produce acts of injustice to* 
wards persons under his legal command. 
1 834. It appears that articles of the peace were preferred 

against the captain by Mr. Atkinson^ the surgeon 
on board the vessel ; that this gentleman was chal* 
lenged by him to fight after it was dark with pistols ; 
and that the captain was bound over by the authori- 
ties at St. Helena tokeep the peace. Burgess himself 
admits, that he was a very passionate gentleman, 
but softens that description by saying that he never 
swore heavy oaths ; to which another witness adds 
another temperament, <* that he never swore, ex- 
cept in a squall." It is intimated that all this course 
of boisterous and tyrannical conduct stands upon 
the credit of the representation of determined 
enemies. But the fact is otherwise ; for ColUer, 
who, as I observed before, is one of the cap- 
tain's witnesses, says, that he was a very pas- 
sionate and also arbitrary man. Another of his 
witnesses, Hodson^ also states him to be very pas- 
sionate and arbitrary in his conduct, and that at 
times, when he was in liquor, he was apt to be very 
violent, having told him that he was << a damned 
rascal,'' and he would flog him if ever he could get 
hold of him. Mokler, another witness produced 
on behalf of the captain, says, that if the people 
were not quick and handy, he used to give them a 
box of the ear now and then. 

But even supposing it to be the fact, that it is 
the r^resentation of enemies, it remains to be con- 
sidered whether this general enmity was not pro- 
voked by the very conduct so universally com- 
plained of. It was a just observation made by the 
counsel, that this captain must have been most 
singularly unfortunate, if he met with hostility in 
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every quarter without having provoked it. It 
could hardly happen, that with the exception of a 
very few favourites, the animosities of such nume- 
rous individuals should have arisen against this 
person, if his own behaviour had not been marked 
Math qualities that gave a most natural rise to such 
general resentment against him. 

Stover J whom the master raised to the situation 
of chief mate, from being shipped as boatswain, 
says, that the chief officer, the doctor, and the 
purser, and some of the crew, left the ship at Col- 
cuita^ and although they did not leave their clothes, 
they left their pay, if any was due. At Madras^ 
three of the people who had entered at Calcutta^ 
and one who came from London^ entered on board 
a man of war. Bryden^ who was the chief mate of 
the vessel, and appears to have been a master in 
the navy on half-pay, complained of the captain's 
treatment. The boatswain and several seamen left 
the vessel at Calcutta* Mr. Jones^ the second offi* 
cer homewards from Madras^ left the ship at the 
Isle qf France. Sloane, the carpenter, says that 
most of the officers and crew left the ship at Cal^ 
cuttaj and that some of the men who were hired at 
CakuUa entered on board a man of war at Madras. 
Collier^ the steward, says, that all or most of the 
officers and crew quitted the ship at Calcutta^ and 
believes they so quitted in consequence of the mis- 
conduct and improper severity of the captain. He 
hired a chief mate at Calcutta^ who went no further 
than Bencoolen. 

I omit many other matters which tend to estab- 
lish the violence of this man's conduct, and shall 
not enter further into a description of the civil war, 
hellaplmquam civilian which seems to have disturbed 
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AoiycovftT. the peace of this vessel during the continuance of 
j^isik, *^^^ voyage. No person can have read these de- 
1884- positions, I think, without retiring under a convic- 
tion that this captain had not, either from natural 
violence of temper, or coarseness of manners, or 
extravagant notions of his own authority and duty, 
practised such behaviour as in any degree tended 
to conciliate the kindness and respect of others, or 
to entitle him to more favourable representations 
from others than they have given. 

It is upon this view of the case that I must pro- 
nounce in favourof the mariner's complaint. I regret 
that the inquiry into his preceding history and con- 
duct has led into this counter inquiry, which only 
confirms the impression made by the proof of the 
particular charge. The question is now, to what 
extent redress is to be afibrded to this mariner. 
The sum proposed in the libel is a compensation of 
three hundred pounds ; that sum is excessive. It 
A rule, for etti. is within my recollection, that in cases like these, 
S^^r^teJT* which were formerly more frequent than they are 
1^* at present in these Courts, it was common for each 

maritime witness to assign what he thought a pro- 
per compensation for a punishment unjustly in- 
flicted, by declaring that he would not take such a 
punishment for less than such a sum, and estimat<» 
ing the compensation by the value which ea^h man 
put upon his own individual skin. Of course that 
was an estimate which afibrded little light to the 
judgment of the person who had to decide the 
question, and having been discontinued, it now 
afibrds him none. 

I look with an unfavourable eye, in this case, 
upcm the great expence to which the course of the 
defence has led — certainly without any beneficial 



THE HIGH COURT OF ADMIRALTY. S89 

result to the party who has introduced it. It will AoutoouET. 
unavoidably involve the plaintiff in an expence ' /wyisth, 
which must not be entirely left out of consider^ i^^^* 
ation. 

In weighing this outrage^ I feel that I am con« 
strained to look to the expence which the plaintitf 
has been put to by the voluminous evidence exhi- 
bited in this cause on the part of the defendants 
If I give costs, as I must undoubtedly do» there 
must be still some expence falling upon the plain*- 
tifl^ and which will reduce the assigned measure of 
compensation ; for a part of it will be applied to 
that other purpose of paying these charges, although , 

I cannot estimate the quantum of this deduction* 
Let this consideration protect the Court against 
the censure of following the example of the cap- 
tain, in the indulgence of a degree of passion in 
the measure of punishment for the outrages com^ 
plained of. 

The plaintifi' has had to meet a violent attack 
upon his general conduct, which I think he has 
sufficiently repelled i and he likewise has been en- 
gaged in a hostile retort which that attack un-' 
avoidably produced, and which he has competently 
established : all this is additional oppression, and 
must enter into the consideration, as well as the 
flogging, in the compensation to be pronounced 
due. I trust I am not so insensible of the duties 
of my own office, and of the necessity of support- 
ing the maritime discipline of the country, as to be 
willing to sacrifice them both in any instance to 
the desire of obtaining a noxious popularity. 

In giving this judgment, I mean to give an ad^ 
monition to this person, and it may be useful to 
others — that passion is not to be indulged in tlxe 

u 
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^ Agincourt. 



July IStfa, 
1824. 



infliction of punishment ; and that be who has to 
command others is not fully prepared for the duties 
of that station, unless he in some degree command 
himself. 

I shall allow the sum of one htmdred pounds^ 
together with costs ; and I add the expression of a 
hope, that cases of the like nature, if they should 
occur, will be con&ied within narrower and more 
prudential limits than have been applied to the 
present case. 



juiy letb, 

1824v 



TRITON. MiNDERMAN. 



(prize court.) 



A priie-tgent 
makes certain 
advances to 
captors prior to 
a regular dis- 
tribution of the 
proceeds, and 
becomes a 
bankrupt : be]d^ 
that the sureties 
and their repre- 
sentatives are 
liable for his 
deficiencies in 
the first in- 
stance: en- 
forcement of a 
monition — to 
refund, sus- 
pendedf 
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^HIS ship was captured by H. M. schooner, 
Bramble, ( J.Nicholls, Esq. Commander), on the 
7th Jultf 1815 i and, on the 23d February in the 
following year, was with her cargo, condemned 
in the High Court of Admiralty: the proceeds 
amounted to the sum of 2,053/. IQs. On 24th June 
181 9f a monition' issued, at the instance of the 
treasurer of the navy *, against Thomas NichoUs 
and Henry Crouch to bring into the registry of this 
Court the sums respectively received by them on 
account of the said prize. NichoUs was to bring 
in the sum of 400/., and Ctouch 145/. Gs. 6d., and 
also such papers and vouchers as were in their or 
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either of their possession. An appearance having Tsnow. 
been given for NichoUs^ an act on petition was ^^ 
entered into, which set forth^ the capture — con- i«24. 
demnation -^ sale of the ship and cargo — value 
of the proceeds, and the appointment of Peterick 
Jjukey of Fcwey^ in the county of Cornwall^ as the 
agent of the captors s it further alleged, that dis- 
tribution had not been made, and that on the J 4th 
October I8l6, Nicholls prayed a monition against 
the agent to bring in the accounts of the sale, and 
proceeds. This monition was decreed } and on the 
18th February 1817« it was returned with an affi« 
davit that it could not be served on Lukey by 
reason of his having absconded, and that be had 
become a bankrupt ; whereupon the Court decreed 
a monition against WiUiam Norway and Thomas 
Olver iJie sureties, to bring in the sum of 5000/L, 
the amount of their bail for general distribution ^ 
this monition was duly served in the month of 
Augustf and was returned on the 4th November4 
The act then alleged, that with a view to prevent 
further proceedings against him, Norway paid to 
NichoUs 4001^, on account of the prize, and to 
Crouch, a licensed agent, the sum of 145/. 6s. 6d. ^ 
for his advances to di£Perent seamen -* and that 
the sum >so paid and received by Nicholls was not 
according to the tenor of monition, which directed 
all monies to be paid into Court. -^ On the part 
ci Nicholls it* was alleged, that previous to the 
iasoing of the monition against the bail, Norwuof 
applied by letter on the 18th October 1816, for 
the proceedings to be suspended as against him, 
that be might discover I/ukey and secure the pro- > 
perty; that during the summer of 1817, Nicholls 
had several interviews with Norway at Fowify 

D 2 
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Triton, reUtive to the payment of the proceedst wheii 
j^ ,^^ Norway informed him that he had settled in full 
1824. with several of the oflScers and men for their 
shares ; and at length he, NkhoUSj was induced 
to accept 4004 in lieu and satisfaction of his pro- 
portion, which Norway accordingly paid him, and 
he gave him an acquittance of all his share or in- 
terest in the proceeds ; that the same was much 
less than his due proportion, and had no reference 
whatever to the interest or share of any other 
claimant ; that Thomas Olver^ the co-bail is still 
resident at Fowey^ and considered to be in good 
circumstances, wherefore he prayed to be dis- 
missed. 

For the Treasurer of the Navy, the King^s Advo- 
cate & Arnold. — The sum received by Mr. NtchoUs 
ought, in justice and equity, to be brought into 
the general account, as well as the other sums re- 
ceived by Crouch for several of the seamen: suppos- 
ing Lieutenant Nickolls's share to be two eighths, 
it would have been little more tlian ^00/. even if 
there were no deductions. He has received 4002^, 
and this he has obtained by virtue of the process 
of this Court, under which all sums were ordered 
to be paid into the registry. 

Lushingt07if contrd. — Lieutenant Nkholls has 
done nothing contrary to common usage with 
regard to prize-money : he got an advance (not 
nearly amounting to his portion,) for his imme- 
diate wants. The monition should be directed 
against the bail : for though Mr. Norway is dead, 
there are his representatives ; and it is not stated 
^ that he died insolvent ; and the other bail is alive, 

who is sworn to be in good circumstances. Officers 
are never called upon to refund their advances, 

19 
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fill there is proof of the insolvency of the agent ' Tehok. 
and sureties. 



M^ 16th» 
1824. 



JUDGMENtP, 

Lord StoweU. — I certainly shall not dismiss 
Lieutenant NichoUs from any obligation he may 
be under in respect to these proceeds j but, 
in the first instance, the prize-agent is liable } and 
if* he cannot make the correspondent payments, 
his sureties are the next parties to be applied to 
— to the extent that their bonds have subjected 
them. 7?hese are reasons that induce the Court 
to wait till it can ascertain if there be a deficiency 
on the part of those who are under prior obliga^ 
tions. If the agent himself has failed, the bail 
have engaged to make good his deficiencies. Gene- 
rally speaking, the agents in this country are very 
respectable men j but the agent, in this case, does 
not appear to belong to that class. It was very 
improper in the captors to appoint a person in this 
man's situation — living VitFowey — a small Cornish 
borough and fishing town : they should have in- 
trusted their interests to more substantial and 
honourable persons. 

When the Court is in full possession of the 
answer on part of the bail, then will be the time 
to consider of the propriety of enforcing the moni- 
tion that has issued against the actual captor : for 
the present, I con£ent myself with ordering, that 
a monition should go against the bail and against 
their representatives ; but let it be perfectly un- 
derstood that I do not release lieutenant Nicholls. 
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jufyi&h. SUNDRY BOATS OR TRABACOLOS, 

""• CAPTURED IN THE ADRIATIC. 

(PRIZE COURT.) 

imt^^T^ 'pmS case was brought on by an act on petition, 
ae^flhoMted between the captors of the above-mentioned 
a iWr^iMt, and vesscIs and the representatives of the late Sir Spi- 
for S^tot,"* ridion Foresti^ of Corfu^ 

S!!SlS!Ltf It appeared, that in the latter part of 1806 
*•«*• and beginning of I8O7, H. M. S. Unite, Patrick 

Campbell, Esq., Commander, while cruizing in 
the Adriatic took certain prizes, and an applic« 
ation was made to Sir Spiridiofi Foresti, then 
a diplomatic agent of Great Britain at Carfiif 
to act as pri^e-agent The vessds being too 
small to be sent to a Prize Court, were, together 
with their cargoes, necessarily converted into 
money, and the proceeds lodged with him. At 
this juncture Coifu was garrisoned by Russians; 
but, by a secret article of the treaty of Tijsit, Russia 
surrendered the Ionian Islands to France. Sir S. F. 
with difficulty made his escape in an open boat» 
coasting for 600 miles along a hostile shore^ until 
he reached the Dardanelles in order to give in- 
formation of these events to Lord ColKngwood. He 
could not take the prize*money with him, and had 
he left it in any place of public deporit in Corfu, 
it would have been instantly confiscated on the 
arrival of the French. He therefore deposited it 
secretly with a Mr. Debiasi, the Danish consul, 
and a merchant of opulence and credit at Cor/u, 
engaging to pay him a small per centage for the 
safe custody. Sir S. F. afterwards proceeded to 
Malta^ where he stated these facts to the captors. 
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and different attempts were made by them, in con-> SaKD&r Boam 
junction with him, to procure a remittance of the ^^cawumduT* 
money from DeUasi^ but in vain, on account of the '"* -^p"^"*^- 
war. At the general peace of 1814, Sir S. F. re- j^ \s^ 
turned to Cofju^ and immediately attempted to ^^^** 
recover the money from D. : the latter acknow* 
ledged the deposit, but pleaded inability to pay at 
once. The matter was therefore referred to a 
Court of Arbitration, which determined that an inn 
dulgence should be given to him in point of time, 
owing to the political diflSculties in which the 
island had been involved. Shortly after this. Sir 
S. F. was summoned to England^ where his public 
services were rewarded by the honour of knight- 
hood, and a pension. ^ 

On 11th February I8I7, a monition was extracted 
by the captors in] the High Court of Admiralty, 
calling upon Sir Spiridion Foresti to account for 
the money in question. He appeared, and stated 
the above circumstances, promising at the same 
time to use further exertions to enforce payment 
from 2>., on his return to Corfu. This answer was 
deemed satisfactory, and he acted according to 
his promise. He found, however, that in his ab- 
sence D. had availed himself of a commercial law 
of the country, to assign over to a public receiver 
certain old houses in discharge of the debt. A 
long course of litigation ensued, Sir S. F. as agent 
of the captors, endeavouring to compel D. to pay 
it in money. Whilst the matter was still pending. 
Sir S. F. on the 19th of March 1822, died; 
whereupon the captors, eight days after his death, 
brought an action against his widow and son, and 
obtained judgment in the Commercial Court of 
Corfu^ decreeing them to pay (without any refer- 
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SKrvDHT Boats ence to the large advances that had been madei M 
^A^w^iT' usual, to the captors,) the whole sum originallr 
TBM adeiatic. entrusted to Sir S. F., with 10 per cent, interest 

My i6di» from 1814. 
"**' Adonis & Stoddart now contended, that Sir 5/w- 

ridion Foresti having done the best that could be 
done for the captors in 1807, and actually pre- 
served great part of their property from French 
confiscation, was entitled to be borne perfectly 
harmless \ that this being a prize-proceeding, the 
property actually condemned as prize in the High 
Court of Admiralty in 1818, and Sir Spiridion 
having been held before that Court as a prize-agent 
to the day of his death, his representatives were 
entitled to the protection which this Court always 
extends to prize-agents when they conscientiously 
discharge their duty. 

On the part of the captors, the King^s Advocate 
& Luskington submitted, that the Court at Corfu 
was competent to determine the question which it 
had decided ; and that, among other grounds, it 
had gone upon a guarantee of Debiasi^s respect- 
ability, which Sir Spiridion Foresti had given to 
the captors at Malta in 1810: and the captors, 
being satisfied with the decree at Cor/id^ were not 
disposed to proceed further in the High Court of 
Admiralty : they however intimated that they had 
offered fair terms of compromise ; and they now 
had no other prayer to make, but that the moni- 
tion may be allowed to expire. 

On the other side, it was denied that the 
document amounted to a guarantee of the debt 
due from Debiasif and contended that, even if it 
did, it was a nudum pactum given without any con- 
sideration, and therefore void ; and they urged that 
the captors were not entitled to be dismissed, but 
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^ere bound, in strictness of law, to bring into the SukdetBoaw 
registry the property which they had obtained at ^capJJw^d^ 
Corfu as prize-proceeds, in order that it might be ^" admatic. 
dealt with as this Court should direct, according jtu^ leth, 
to the ordinary rules of this Court in matters of ^^^^' 
prize-agency. 

The Court observed, — I cannot find it is de- 
nied that Sir Spiridion Foresti performed his duty 
to the captors with great fidelity in circumstances 
of a very trying and difficult nature. It is clear 
that he did every thing which was proper and just 
for the benefit of the parties as far as he could, in 
the hazardous state of public events. I am there- 
fore anxious to give protection to this gentleman, 
who appears to have acted with perfect propriety 
as a prize*agent, — with due attention to the inte- 
rest of his principals, and with unimpeachable 
honesty. Under such circumstances, this Court 
would certainly not be inclined to hold him liabte 
beyond the amount recovered from Debiasi. If 
the captors have taken a guarantee from him for 
any thing more, they have done what I think they 
should not have done. In my opinion, however^ 
this guarantee in a Court of Prize, would make 
no difference whatever ; and though I cannot set 
aside the proceedings at Carfii, I have no hesita- 
tion in saying, that I should have acted otherwise. 

I shall not hold Mr. Foresti bound beyond the 
value of the houses recovered from this Dehmsi. 
But the Court hopesy that this cause may come to 
an aitiicable and honourable termination.* I will 
give this Mr. Foresti every protection in my power. 



* The parties acted upon this recommendation, and the 
matter was accommodated out of Court. 
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Novem^^lSOi, FLORA. FlNDLAY. 

Upon the nie JOHN WHITFIELD, whilst sole owner of a 
miufor'ti^ brig called the FlorOy having fallen into em* 
^^j^^^^^^g barrassed circumstances, became indebted to a 
rfSe*^!L^"" person of the name of Roberts, who, on the r2d of 
iTMNibytfae February 18S3, accepted »four bills of exchange, 
wiitof/bn * at three, six, nine, and twelve months after date, 
-^Sdie^fi ^^^ ^^'* ®acb, drawn on him and his partner, by 
of iiie sheriffto J, ff^ It appeared, that as a security for the re- 
oeJb^"^- payment of the amount of these bills, J. W. exe- 
^ISSti^,'^!! cuted a warrant of attorney to confess judgment 
goodM^pinit for ioOO/. in the Court of King's Bench, and on 

the late owner r% t t* i 

#f theahijk the loth of December 183S, judgment was entered 

up, on the warrant, and a writ oi Jierijbcias was 
issued, addressed to the Sheriff of the county of 
Kent^ directing him to levy for the sum of *9J5l. 
being the amount of three of the bills of exchange, 
which had alone become due, and had been paid. 
Accordingly, on the 17th of December, the brig 
Ihra, then lying in the river Thames, at Deptfbrdi 
in the county of Kent, was arrested at the suit of 
the judgment creditor. While the ship was in the 
custody of the sheriff, she was arrested on the 18th 
January 1823, by the Depuly-Marshal of the High 
Court of Admiralty, acting under a warrant issued 
-from that Court, in a suit of wages instituted by 
the mate and four of the mariners, against the 
above-mentioned vesseK Upon the execution of 
the Admiralty process, there seemed to be an un- 
derstanding that the vessel should remain in the 
actual custody and personal possession of the 
Sheriff's officer, and she continued warped and 
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moored, alongside a wharf at Deptfordf (upon the Fmaa. 
payment of one shilling a day to the whaiifinger,) ^^ v" 
till the night of the 13tb of AprU^ when in conse- ism. 
quence of the information of the master^ (Finfilaif,) 
that the person who was acting for the sheriff's 
officer^ had quitted the ship on that afterQoon, (as 
it was admitted in the affidavits he occasionally di4 
for short periods,) without leaving any person ii^ 
possession*, Whiffl^ld sent his son to Dep^brd^ who 
as soon as the brig floated on the return of the tide, 
proceeded about ten o'clock the same evening with 
the vessel irom Depffbrd^ and anchored her at three 
o'clock on the following morning near the L(mer 
Poolf on the north side of the river, in the county \ 

of Middlesex. On the. same morning the Sheriff's 
officer being informed that the vessel had been re- 
moved, traced her, and in the pQurse of the fore- 
noon regained possession» weighed her anchor, and 
restored her to her former position at Depffbrd, 
where, she continued in his custody tiU the SOth of 
April, when she was delivered up to the purchaser, 
under a decree of sale from the Court of Ad- 
miralty. The ship was sold on the 2dd of that 

month and the proceeds remaining in the Ad- 

I . ■ - 

* In an affidavit made bj Mr. Shelton {Roierti*B altorney), it 
waa stated, that he was apprehensive lest a commission of bank- 
Yttptcy might defeat the execution of the writ o( fi.fa.i and 
diat being unable to procure the register of the brig from 
WkkfiMy he preferred it being aold bj the Marshal of the 
Admiralty rather than by the Sheriff* conceiviiig^ under all thp 
circomstancesy diat it woidd.aell for more money> and thereby 
benefit tSL the parties ioterestedt and that Roberts would b^ 
entitled to, and have no difficulty in obtaining the surplus 
prooeedsof the sale; that he did not mean or intend to abandon 
the said execution, but on the contrary, directed the Sheriff's 
officer to retain possession of the brig until it was sold* 



800 CASES DETERMINED IN 

FtoRi. miralty registry, after deducting the wages and 
j^,^„ef,Uferis^ costs, amouDted to the sum of 277/L 15^. 

1884. On the 17th of June 1823, the judgment credi- 

tor petitioned the Court of Admiralty to decree 
< the balance of proceeds to be paid out to him. 
The late owner ( Whitfield) protested against the 
issuing of this decree*, upon which the matter was 
directed to stand over. He was subsequently ad- 
mitted to sue in Jbrmd pauperis ; and the money 
was ordered to be invested in Exchequer bills. 
R^nti. ^^ *^® ^^^ ^^ Fehruary 1824, upon the motion 

Whjtfielii. of Mr. Bollandf a rule msi was granted by the 

Court of King's Bench, upon notice to be given to 
fordwi^u^i Whitfield, to <* show cause, why the Marshal of the 
S^wh^SSi High Court of Admiralty, or his deputy, should 
topeyowcer. not pav ovcr to the plaintiff, or the Sheriff of the 
4i]MiMrged. couuty of Kent, a sum of 27^^*» being the surjdus- 

proceeds of the brig Flora, taken in execution by 
the Sheriff of the county of Kent, by virtue of the 
writ of Jieri facias, issued in this cause.'* On the 



* The protest, in substance, stated, that the sheriff should 
have caused the Admiralty proceedings to be stayed, and have 
assured the seamen that their wages would be paid ; that the 
sheriff having allowed the Admiralty officer to take possession, 
the proceeds could not be followed into a Court which had no 
jurisdiction to inquire into the debt — that in truth the Ad- 
miralty was the higher jurisdiction, and when it took possession 
the sheriff was ousted, and had no choice but to abandon, or 
pay the demands of the Admiralty ; that the vessel was sold by 
the Admiralty officer with the consent of Boberts*s attorney* on 
an understanding that the balance should be paid to him ; but 
it was subinitted that such consent was not at All necessary, and 
that such understandings were pregnant with the most mis- 
chievous consequences. It was further stated that the sheriff's 
officer being actually out of possession when the ship was moved 
up the river^ the recaption was illegal. 
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12th, cause having been shown by the defendant in FiomA. 
person against the rule, the same was discharged.* ^fifoember lath 

The matter then reverted to the Court of Ad- isa4- 
miralty, and on the 25th of Februanfj the Judge of 
that Court decreed the surplus«proceeds to be paid 
out to John Whitfield late sole owner of the ship. 

From this decree an appeal was prosecuted in the 
Court of Delegates. 

The respondent again prayed to proceed mformd Delegates. 
pauperis^ when the con-delegates having administer^- p^{J^*"J!^ 
ed to him the usual oath, assigned him (upon their whitfikjk 
own consent) the same proctor and counsel, that 
had appeared for him in the Court of Admiralty. 
On the 18th of November, the cause came on for 
hearing.f — * For the respondent, Haggard relied 
upon the following positions : — That the proceeds \ 
of a ship sold under a decree of the Court of Adi- i 
miralty, by a competent officer of that Court, are 
subject to the directions of the judge alone under 
whose decree the sale is effected ; and are to be re* 

* At the Court of Delegates, Mr. Justice Holroyd said, that 
not beiug present when the rule was discharged, he had inquired 
of the Lord Chief Justice^ and Mr. Justice Bayley respecting 
ity and they informed him, that the application faiJed because 
they thought the Court of King's Bench had no jurisdiction to 
proceed in such a summary manner against the officer of the 
Admiralty^ who had acted under competent . authority, and 
consequently it was useless to make an order upon a person 
who would not be bound to obey it. 

f The following judges sat under this commission : — 

Mr. Justice Holroyd, 

Mr, Justice Bubrouoh, 
. Mr. Baron Garrow, 

Dr. Arnold, 

Dr. Stoddart, 

Dr. PnitLiMoRE, and 

Dr. LVSNINOTON. 
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FuHu. gulated by its own established practice and rules^ 
That, by the usage of the Court of Admiralty, a 



18tlb 

J8S4. getaiend creditor is not entitled to sue in that Court 
for proceeds, and that the exceptions to this rule, if 
iany, are to be supported by the party making the 
clainiy and that, in no instance, does it admit of 
an exception, when the vessel and owner are both 
EngUsh^ and when the owner is solvent and in this 
country, and more especially when there are dis- 
puted accounts, resting upon contradictory affida- 
vits, between the parties. That the circumstance 
of a piriority of possession by the Sheriff had ceased 
to operiltd in favout of his lien, inasmuch as there 
was an abandonment of possession, when the ves- 
sel was, quietly and without opposition, taken out 
of his jurisdiction, by her removal into Middlesex; 
and that having once abandoned possession, he 
had no power to resume it, in a different county, 
under the same writ. And further, that the ac- 
quiescence of these parties in the Admiralty aale 
under the second execution, (when all persons are 
called upon to offer objection, if they have any,) 
without interposing any claim pending the pro- 
ceedings, amounted to a waiver' and relinquish- 
ment of their previous title } and there being no 
fiulure of justice to the creditor, he was not now 
entitled to be so assisted as to put him in a better 
situation than other to whom the party might be 
equally indebted. ^ The John^ Jackson, 3 Robin- 
son, 290. Ladbroke, v. Crickett, 2 T. R. 649. 
Ackland v. Paynt$r^ 8 Price, 100. 

For the appellants, Jemer LL.D. & BoUand. 

The decree in the Court of Admiralty was only 
given pro Jbrmd, in order that the cause might be 
brought up to this Court, for the opinion of the 
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Common Law Judges, particularly on the question fmmiul 
of abandonment. They admitted that a g ener al 



creditor, merely as such, cannot sue in the Admi- """^iSi. 
ralty j but that admission did not bar the Sheriff 
in possession under the King's writ. Viner^s 
Abridgment^ tit. Execution (B. a.) 1. The She«- 
riff 's possession was merely suspended by the Ad- 
miralty process ; and as to the alleged abandonment 
of possession, it is not borne out by the affidavits. 

The Court stopped the Counsel, and observed, or paaeiiion 
that it was clear there had been no actual aban- ^^^ 
donment. A short absence for necessary refresh- 
ment, leaving, the vessel fastened to a wharf, and 
paying a rent for that privilege, was not an aban^ 
donment. Then, the Sheriff being legally in pos- 
session in Kentj had a right to follow his possteaion 
into another county ; and although the Court of o^ofAd!^ 
Admiralty cannot enter into the contracts of ge- minityuboiud 
neral creditors, yet it may be bound to take a onncoidr 
judgment on record as a debt. The Sheri^ in 
this case, may have yielded to a prior claim ; but 
he continued his right as against the owners what- 
ever might have been the effect of an abandonment 
in favour of 'another judgment creditor. The 
owner here alleges that there was no adequate 
consideration for the original debt. If the proceeds 
are paid over to the Sheriff, the owner may apply 
to the Court of King's Bench to reduce the debt 
on record, but that is a matter which cannot be 
examined here. — The Learned Judges, therefore, Decree, 
decreed a monition for the transmission of the 
balance of the proceeds, in order that they might 
be paid out to the late High Sheriff for the county 
of Kent. 
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ViMx. Afterwards Mr, Whitfield made an application in 

7 ; : person to the Lord Chancellor for a commission of 

November IStfa, t*» « iti^-i /»-r^i 

i8S4w Review, on the ground that the Court of Delegates 
An appUcatioo \^^^ dcdded aiTainst him in the absence of certain 

for a comniis- <^ 

sion of review documcnts which might have induced a different 
^ conclusion. — The application was resisted by Dr. 

Jenner and Mr. Bolland. They adverted to the 
cases of Matthews v. Warner^ 4 Ves. 194*> and of 
Eagleton Sg Ckyoentry v. Kingston^ 8 Yes. 438., and 
observed, that there was not the slightest pretence 
for the present application. It was, therefore, un- 
necessary to argue any question relative to the 
decision of the Court of Delegates being conclusive 
and final in cases of a civil and maritime nature.* 
''*i825*' The Lord CfianoaUor said — he was very much 
struck by the novelty of the application. He 
begged, however, that it might be understood that 
he ^ave no opinion whatever upon the subjiect of 
jurisdiction. If His Majesty had the prerogative 
of granting a commission of review in maritime 
cases, it was his duty to take care that it be pre- 
served. But the duty now imposed upon him was 
to advise the Crown, whether the decision of the 
Court of Delegates was right or wrong ; and, there- 
fore, the party was not entitled to have his cause 
heard upon one state of facts before that tribunali 
and upon another state of facts before him. He 
concluded by stating that, upon a consideration of 
this case, in all its circumstances, he could not ad- 
vise the Crown to grant a commission of review, t 



* See 8 Eliz. c. 5^ 25 Hen. 8. c. 19. «. 4^y also a letter of Sir 
Leoline Jenkins^ (while Judge of the High Court of Admirahy) 
to the Lord-Keeper Bridgman^ in Wynne*^ Life of Jenkins, 
p. 721. t Ex relatione. 
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NAME UNKNOWN, AND TWO OTHERS. ^*^**^ 



1824. 



seuote. 



(PRIZE COURT.) 

'PHREE vessels were seized by H. M. S. Fal^ dLSSfJintt 
mouthy commanded by Captain PurceU, and an^^mtat^, 
carried to the island of Saint Chrktopher^ and there to ^ proceeds 
condemned. ^-«,k» 

On behdf of the Treasurer of His Majesty's 
navy, and upon an affidavit made by Mr. Hancock^ 
— The King^s Advocate & Arnold (rrferring to 
49 Geo, S. c. 1«8. s. SI., and 54 Geo. S. e. 93. s. 70* 
moved for the decree of a monition against Jame$ 
Berridge^ of the island of Saint Christopher^ agent 
for the captors, to bring in the sum of 648/., part 
dPthe proceeds of the three vessels and cargoes re- 
maining in his possession undistributed, togeth^ 
widi a detaOed account of the proceeds, and all the 
Touchers (properly authenticated on oatJi) con^ 
nected with tiie transaction; and also attested 
copies of the prize-lists, on which any former dis- 
tribution may have been made : and further, to 
appear and show cause why he should not pay in- 
terest at the rate of 1 per cent, per month, from the 
period when the distribution may be proved to 
have been unjustly withheld from the captors. 

Motion granted* 
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1884. 



P focte d eofa 
•hip andcirgo 
•old abroad, 
and tranmiitted 
to the AdmliaU 
tj regpstry of 

ncnt dicroeda 



LADY BANKS. Yallance. 

^HIS was an application to the Court to direct 
the sum of 8109/. 6^. (being the amount of 
certain proceeds arising from the sale of this ship 
and cargo at the Mauritius^) which bad been 
transmitted to the registry of the High Court of 
Admiralty, and the interest thereon, to be paid out 
to the respective consignees of the cargo. 

Lushington stated, that upon some disputed 
claims in the Isle qf France^ the Vice- Admiralty 
Judge there had been petitioned by the re^strar 
of the Court to make an order for the transmission 
of this money to the Admiralty registry in this 
country for the sake of security : he now moved, 
on an affidavit of consent on the part of the pur- 
chaser of the cargo, that the proceeds should be 
paid out to the consignees. * 

Motion granted. 



* See Morris t. Robimont S Bam. & Cress. 196. 



1884. 

Hie Court of 
Admiralty has 
•ttthority to 
arrant and 
dtUSn a diipy^ 
upon the appU- 
ctttion of a part- 
owner who 
dJawrnf frocn be 
the AiU mdue of 
ioD| upon 



APOLLa Tennant. 

JN August, 1821, Charles Bryan Tarbutt, the 

owner of three eighth parts of the ship the 

ApollOf caused her to be arrested to restrain her 

from proceeding on a voyage to which he dissented, 

intended employmenty until lecurity be given by the other part-owncn to 
hie diare. Objections to the immedUOe payment of the enHre amount of the 
the loM of the fMpy orermled. 
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until bail should be given to the amount of his Amuo. 
share^ for the safe return of the ship to the port of TI TZH 

* * November SSd^ 

London. • William Tennant and John Nesbitt, the 1824. 
owners of the remaining five eighths, produced 
two sureties, who, submitting themselves to the 
jurisdiction of the High Court of Admiralty, bound 
themselves, their heirs, executors, &c. in the sum 
of SOOOl. to answer the said action ; and, on 23d 
of AiLgvsty the ship was accordingly released. On 
the 12th of Nooember following, Tarbutt filed a 
bill in the High Court of Chancery, and on the 
17th obtained an injunction, restraining his co- 
owners <* from navigating, sending, chartering, or 
freighting the said ship from the port of London., 
to any other port or any voyage whatsoever ; and 
also from contracting any debts, or entering into 
any engagements or liabilities whatsoever, as owners 
of the said ship." He also prayed, that his co- 
owners should indemnify him from all the legal 
liabilities which might attach to him as one of her 
registered owners. An answer was put in, and, 
on the 23d of November^ the injunction was dis- 
solved. The ship ultimately sailed, and was lost 
on her return home, on the l6th of April 1823. On 
the 4th of November, in the same year, a monition 
issued, at the instance of Mr. Tarbutt^ against his 
co-owners and their sureties, to pay into the registry 
for his use, the sum of 30Q0/., being the value of 
his three eighths, or to show cause to the contrary. 
An appearance was given for the owners of the 
remaining shares, and the amount of bail was 
brought in subject to the order of the Court } in- 
asmuch as they objected to the payment of the 

^— 1^ IIWI M ■ 11 ' .■! ■ ■■ ■- '■■■ <f^— — i» 

* See the Partridget BethaM; p. 82. 

X 2 
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Apollo. iTioney flccording to fhe tenor of the tnonitioii, and 
7 prayed " that the registrar and merchants might 

November 2Sd, J •^,. , . . , i . j 

1824. be directed to mquire what loss, costs, damages, 
salvage, demurrage, and expences had been paid 
and incurred by them, in consequence of Turhtdft 
interference in the concerns of the ship, and of hii 
having, by the injunction by him obtained^ pre- 
vented her proceeding to sea, and to report the 
amount thereof; and that such amount may be 
deducted from the 30CH)/., the sum remaining in 
the registry, and be paid out for their use and 
benefit/* The cause was argued upon the facts 
set forth in an act on petition, supported by affi- 
davits on both sides. 

Lnshington & Dodson^ — in objection to the fur- 
ther execution of the monition, argued upon three 
points : 1st. That Tarbutt^ when the ship was re- 
leased in 1831 upon bail to answer his interest, had 
disobeyed the order of the Court in not giving up 
the sails ; instead of which, he paid no attention to 
the process of the Court directing him to deliver 
them up, till he was threatened with an attachment. 
[^CouRT. — He ought, undoubtedly, at least to have 
given an appearance to the monition.]] But he 
disregarded the authority which he would now 
adopt. 2d. That without any cause whatever^ he 
obtained an ex parte injunction against his co- 
owners, without setting forth in his bill that any 
proceedings had taken place in the Court of Ad- 
miralty to secure his interest in the ship. 3d. That 
he circulated false and malicious reports witii re- 
gard to the state of the vessel, to the prejudice of 
the ship, and loss of the co-owners, to the amoaiM; 
of 5000/. They admitted that the chief questioffi 
on the merits of the case, was, whether the ship 
was or was not sea- worthy \ and they contended 
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that Tar butt had grossly and wilfully misrepre* Awtto, 
sented her condition. TT^TTT 

With regard to the power of the Court to give i»«*- 
redress» they referred to its extent of jurisdiction 
in the terms of the commission of appointment, 
and submitted, that the Court had full power to 
determine upon all matters, civil and maritime, 
between owners and proprietors of ships, and could 
exercise a discretionary power upon the recognize 
ances which it was empowered to take. — *< It rests, 
then, with the opposite party to show a want g|f' 
jurisdiction, and to point out that a jurisdiction 
exists elsewhere. If it be said that the applicatioa 
is novel, the answer is, that the novelty of the case 
arises from the novel proceeding of the other party ; 
this being the first instance in which a part-owner 
has not been content with the security he has ob-^ 
taine4 in tliis Court, without resorting to the aid 
of another jurisdiction for the same purpose.^' 

Jermer & /• Addams, contr^. The jurisdiction 
of tl)e Court is extremely limited with respect to 
the disputes of part-owners.— [Coubt. — There is 
no doubt that the commission has been much nar- 

« 

rowed by construction. 3 It is not, then, enough 
to say that other Courts have no jurisdiction j but 
it belongs to the party making an application, in 
a case admitted to be without any precedent^ 
%o show, that the Court of Admiralty has juris- 
diction. It is true, that the saib were not de- 
livered up in the first instance ; becausie our party 
dissented from the voyage, and he afterwards 
kept them till the effect of the application to the 
Court of Chancery was known. The proceedings 
in this Court were not noticed in the bill from their 
beiDg irrelevant ; but the Lord Chancellor was per- 

X 3 
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AioLLo. fectly aware of the nature of them, as they were 
jToBember^ Hiuch Commented upon in argument. The ded- 
1824. ' sion in that Court was, that the ship was sea- 
worthy. Here the inquiry is, whether she was 
sea-worthy above all suspicion of doubt, so as to 
make the charge referable to maliciousness. The 
application to the Court of Chancery was for pro- 
tection against all legal liabilities which would at- 
tach to him as a registered owner ; the security in 
this Court was against the loss of the ship, but it 
did not indemnify him in any other respect The 
charge of special damage arising from malicious 
motives is totally unfounded ; it must be proved 
by the party assigning it } nor is it competent for 
this Court to try an action of slander, any more 
than it can direct the registrar to estimate the 
damages, supposing any to have been caused. 
M r. Tarbutt is entitled to the full amount of the 
security, and to the enforcement of the monition. 

Judgment. 
Lord 5/on;e//. -— > This suit was commenced by 
Charles Bryan Tarbutt^ in the month of ^ Avgust 
1821, against William Tennant ^nd George Nestntt^ 
owners of live eighths of the ship ApollOy upon her 
intended voyage to the East Indies^ which voyage 
he dissented to, calling upon them to give security 
for the safe return of the ship, or for the estimated 
value of his share, being three eighths, which es- 
timated value was SOOO/. Various proceedings have 
taken place ; but security was given, and the esti- 
mated value has been brought in, upon proof being 
given that the ship had been lost off the Cape of 
Good Hope* The party Tarhutt prays that the 
money may be paid over to him, which has been 
resisted upon various grounds, stated in an act oa 
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petitioDy and supported by various affidavits, whicb j Aroixo. 
are opposed by contradictory statements and affi*- ^liuember 99dl 
davits. The Court has to inquire into two ques* 1^24. 
tions; one, respecting its jurisdiction and legal 
ability to retain such a cause ; and the other, if it 
is satisfied of that jurisdiction and legal abiiityy 
whether the &cts» when proved, lead to any con- 
clusion which the Court can safely form. 

The counsel, in arguing the case on the part of 
the persons who pray the Court to proceed in these 
inquiries, have deemed it convenient to enter first 
into the question of &cts, and then subsequently 
proceed into the question of jurisdiction. The 
Court finds it necessary to alter that arrangement, 
and to consider, in the first place, the question of 
jurisdiction. The facts must, undoubtedly, first 
be stated sufficiently to raise that question of juris- 
diction by showing their nature generally } but the 
Court will not proceed to examine the facts in the 
way that would become necessary to produce any 
legal conclusion upon them, unless it is first satisfied 
that it has legal power to retain them for the pur^ 
pose of establishing their legal effect ; if it is not 
so satisfied, it will dismiss an inquiry which can 
lead to no active conclusion. 

Upon the question of jurisdiction, it is not unim- or ^ipuUitioiir 
portant to observe, that the Court has repeatedly di«^nt ^ ' 
gone the length of taking these stipulations in p^-®''*^-^ 
favour of a dissentient co*partner, and upon his 
application that a security may be given for the 
safe return of the vessel upon the voyage to which 
he dbsents, or otherwise, for the estimated value of 
his own share.* This practice has in some earlier 



* See Abbott; p. 1. c. S. s. 4. Holt, p. 202. 2d ed. 
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apouo. instanced been subject to some doubts ; but it 
^ has entirely survived those doubts^ and it has bera 



ISM. formally recognised by the Courts of Commoii 

Law^ and forcibly recommended by the empfaaticsl 

expressions alluded to, ** that diips were made to 

plough the ocean, and not to rot 1^ the walL" 

There is no doubt, therefore, of the legality of the 

initiatory measure here taken of compelling sudi 

security to be given. The Court, in this operatioD, 

is not merely ministerial, for it compels tlie party 

authoritatively to find the security ( it likewise, m 

the usual termination, compels the party to pay 

the sums stipulated in the bond given for the se* 

Theiwa.bond curity. The bail-bond contemplates no other ob^ 

iJ^^m ject than the safb return of the vessel, or, in de- 

to ^ ^^^t **"** thereof, — the payment of the stipubrfied sum* 

of the stipulated That IS the whole extent of liie transaction upoo 

which the parties and the Court are acting in this 
process. No other object is proposed, and there 
is no case, either within the scope of my own in- 
quiry, or which has been discovered by the diii* 
gence of the advocates, upon repeated challenges 
given them for that purpose, in which the Court 
has moved beyond those Unuts* What is now 
proposed must, therefore, be considered as a novel 
enterprise recommended to the Court without any 
support from former usage, and to be taken up 
upon new and unprecedented views of the subject, 
ortfaecommis. It has bceu raid, that the commission or pa^ 

■ion rf the ' 

Judge of the tcut of the Judge of the Admiralty authorises 
Admiralty. ^ ^^^jj ^^^ assumptiou ; and the words of that com* 

mission might countenance such an attempt ; but 
it is universally known, that a great part of the 
powers given by the terms of that commission are 
totally inoperative, and that its active jurisdiction 
stands io need of the support of continued exer- 
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eise and usage. It has been said, that no cases 

occur in trhich otfaa: Courts have interiered to ^^ ^^ ^^ ^ ^^^ 

restraai sudi a movement. On the part of the is«u 

Court of Admiralty, such an argument would be 

entitled to grave consideratioQi if it could be shown 

that that Court had ever made such a movement, 

so as to furnish a ground for the interference of 

any other Court ; and that tliis Court had proceed^ 

ed so far without being interrupted. The argu^ 

ment then might have considerable weight } but if 

no case can be shown to have ever existed in 

which the determined hostility of the adverse 

parties has ev^ invoked and obtained the aid of 

the Court for such a purpose, the first and most 

natural conclusion is, that this Court has never by 

any proceedings of that kind, furnished occasion 

for such an interruption : ^ It has kept within its 

known limits, and on that account alone basnet 

been impeded. 

It has been said, that other Courts exercise a 
salutary authority over their own recognizances, 
so as to make them square with the exact justice 
between the parties. But even taking that these 
stipulations could with propriety be considered as 
recognizances, it is to be remembered that those 
Courts, in this process of distributive justice between 
the parties, only exercise an authority which they 
possess over the generid subject. But in this Court 
no man would presume to say that it possessed a 
general iurisdiction to such an extent. A co- Aco-pMtntr 

^ "^ • /» • cannotonglnato 

partner could not originate a suit for accounts m amitforac^ 
this Court; and if it could notorginate, how could coimofAd- 
it assume a jurisdiction to do so merely because °^'*^^- 
there was a stipulation existing in the Court, point«> 
ing to different transactions, and in its terms and 
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Aflouo. meaning pointing exclusively to a remedy for that 

MivmUr Md. ^'^J®^' ^^ complaint only. What is the nature of 
1834. the bail-bond or stipulation given in this cause ? It 
looks, as I. have observed, only to the event of the 
loss of the ship, and to the pa}rment of theesti* 
mated value (in that case) to the part-owner. It 
would be a-rery singular way of considering this 
subject^ if it could be contended that though this 
Court possessed no jurisdiction to entertain a suit 
of accounts originally, yet it could hang a jurisdic- 
tion, useful and effective to this purpose, upon the 
peg of a stipulation which never contemplated any 
such matter, but looked only, in the intention and 
meaning of the parties, to the single consideration 
of a remedy for the loss of the ship. 

If it is said that the Court is deficient in doing 
justice, it is to be remembered that the Court has 
administered all the justice which the parties have 
looked for and provided to obtain in their original 
contract, and in their implication to its authority. 
I am satisfied whoever considers the terms of the 
bail-bond must acquiesce in the conclusion, that 
it is strictly confined ta the event of the loss of 
the vessel} and, therefore, I think the only case 
in which it is possible to conceive that a party ac- 
cepting such a stipulation would forfeit the whole, 
or part of the estimated sum, would be a case in 
which he stood charged with having actually and 
efficiently contributed to that loss somehow or 
other. But in that case the Court might possibly 
be induced to wait till the truth of the charge was 
investigated by a competent Court, . and such a 
Court must possess the power of inquiring into a 
transaction partaking most strongly of a criminal 
nature, by the use of a compulsory process for the 



THE HIGH COURT OP ADMIRALTY. ^15 

attendance of witnesses, and the test of across- amluk 
examination applied to their testimony. In the ^^^_^ , 
present case the gentlemen have resorted to a is94. 
mode of proceeding totally destitute of these ad- 
vantages, and which they most assuredly would 
not have done in a case imputing malice and hos- 
tility, if they could have possibly resorted to the 
regular mode of plea and proof; for they could ^i^^^J^ 
not reasonably expect, that the Court would pre* ^ ^^^ «p<n 
sume to decide upon charges of such a nature upon taking itranffij 
mere voluntary affidavits, brought in on both sides ^|^^ ,^„ 
by persons who chose to furnish them, y/ithout any JJ^L^T**^ 
liability to cross-examination. It affords no mean 
argument against the existence of such a jurisdic- 
tion, that it must resort to such an insufficient 
process ; and it therefore proves its own failure in 
the practice as well as in the principle. . Upon the 
whole, I am of opinion that I must keep within the 
known limits ; and no sense of judicial duties, 
which I have ever entertained, has led me to 
suppose that qmpUare jwrisdictumem by private au- 
thority be one of those duties. 

I come now to observe upon the fiicts, and 
rather with a view to the satisfaction of the parties 
and their counsel than with any intention of con- 
sidering their legal effect; for if I am right in the 
opinion I have signified, the Court cannot pro- 
nounce for their legal effect, having no jurisdiction 
for that purpose. I have already said, that if there 
were causes immediately pointing to the loss of 
the vessel, and actually bearing upon it, and they 
were urged with an appearance of sincerity, the 
Court might possibly be induced to wait till an 
examination had taken place in the proper forum : 
but they do not appear to me to be entitled to any 
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AnuA ^ Sflcfa degree of deliberate respect, being sooie 
~j" foreign to the real question^ others lying entirely 



itM. out of the jurisdiction, and others perfectly out of 
both. 

It appears, that Mr. Tarhtttf who had be^i Uie 
former Captain of the ship in several voyages to 
the East Indies^ and afterwards was the managing 
owner, was deposed from the management of its 
concerns. The acting owners had likewise de- 
posed the succeeding Captain, and substituted 
another in his stead, to whose ignorance and inca- 
pacity the loss of this vessel has been attributed by 
the verdict in a jury of this country. It is pro- 
bable enough that ttiese removals, being rather of 
the nature of discourtesies and disobligation, might 
create some degree of irritation in the mind of the 
co-partner ; its it is, I suppose^ no very unfrequeat 
case that such differences do not produce any 
friendly sympathies amongst them ; but the true 
question is, how far any irritation in his mind has 
ccmtributed to the unfortunate event of the loss 
of the vessel by any act to which it has given 
t^^^^to ^^^* ^ ^ charged upon hira, that after having 
the Court of takcu the protecting step which he had resorted to 
injunction. iu this Court, he did apply to the Court of Chan- 
cery for an injunction to prevent her going to 
sea at all, suppressing the mention of the secu- 
rity he had taken for the value of his share 
in the Court of Admiralty. If this produced 
any material delay contributing to the loss of 
the ship, it might be worthy of some consider- 
ation somewhere ; but if it produced no such ma- 
terial delay, it could not be taken into the account 
here ; and it was only a caution, justified by rea- 
sonable motives, , in order to pcQtect hims^f from 

18 
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any Sabilities for the expences of rqudrs and ioi- 
provements in the ship which he disapproved ; and 
the caution was the more necessary^ if it be true, ' "i«t 
as asserted by the other parties in the case, that 
after having taken the stipulation m the Admfralty, 
he had no right whatever to control any expendi- 
ture which they might think proper to make under 
pretence of being necessary fbr the proAecutioii of 
this voyage. The Court of Chanceiry could not 
dttchaVge him from his liability as an owner, but 
discharged him from any censure on his applicatioa 
thereupon, though a full communication of the 
proceedings already had in this Court had not been 
made by him in tiie bill which he had filed fctr the 
injunction. And the delay'occasioned was not aiuch 
as could contribute to the imfbrtunate event, which 
happened at a remote distance, both of time and 
place, in a part of the globe subject to the mort 
formidable stornu?, aided in this case in^tbeir ruin- 
ous operations by the ignorance and incapability 
of their captain. The detention of ti^ sails was 
certainly less warrantable, but Ms subject, ^to the 
same observation of having produced no niiachiev«> 
ous delay. 

Loud complaints are made of the injury done to pf "fl?****"* 

'^ ^ ' between pert* 

the acting owners, by the false and scandalous xe- ownen i^ mtf- 
presentations given by this Mr. TarbuUj of the weS^i^^ 
insufficient state of the ship for the voys^e she was 
undertakings thereby deterring numerous passen* 
gers and freighters^ A vast mass of contradictory 
evidence is collected; but being. exhibited in tlie 
form of voluntary affidavits, the Court, without 
withholding the respect tiiat^is certauily due to 
several individuals on both sides, does not find itsdf 
justified in pronotmcing ibr any result tberefrooi. 
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AffML6. If such reports were insincere and malignant, the 

jtiiwUji ma P^^ ^*® *^ undoubted title to a reparation for 
18M. such an injury done in the proper Court upon a 
proper application j but it is not examinable here ; 
and I must again observe, that it stands totally de- 
tached from any connection with the event alone 
contemplated in the bond. I have passed by other 
similar objections on the same grounds, some of 
which objections, as I have observed, lie out of the 
question, others out of the jurisdiction, and others 
out of both ; I therefore dismiss them without any 
special observations. 

I have observed, likewise, that the charges should 
be of a serious nature, wearing a character of sin- 
eerily on the part of those who brought them 
forward, and pursued them with an uniformity of 
statement which is one of the principal tests of 
that sincerity. Now I cannot but remark, that the 
beginning and the conclusion of the statements 
wear as different aspects as it is possible (for state- 
ments made by the same individuals) to present. 
It is evident, that every fact of which they now 
complain were in their possession and knowledge 
before the ship quitted England^ and they mig^t 
then have alleged that the other party defeated 
their OMm claims by their misconduct* But nothing 
of this transpires } on the contrary, long after the 
ship was known to be lost, and long after payment 
of the forfeited money was demanded, and the 
pressure for it repeated, all is acquiescence on 
their part and submission to the demand; nothing 
required but some accommodation in the time of 
payment, and the request for that purpose couched 
in the most civil and inoffensive terms. It is not 
till almoBt the conclusion pf the proceedings in this 
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Court that the language assumes a very hostile amua 
tone. They then turned the tables completely ^^^^^ ^/ 
upon their opponent Tarbutt, and instead of find- 1884. 
ing him as before a creditor upon them for SOOO/., 
they find him a debtor to them for damage done to 
the amount of 506o/. I think it is impossible to 
say that this is not an after-thought, a plea merely 
dilatory, resembling the alleged practice of in- 
surers, in being much more expert in finding ex^ 
cuses for delay than in finding money for payment. 
If I were unfortunately compelled to form a judg- 
ment upon these transactions, this total inconsist^ 
ency in the conduct of the parties would alone be 
sufficient to determine my judgment. I pronounce, 
withput hesitation, for the immediate payment of 
this money, which has been so long and improperly 
withheld. 

I liave now only to pronounce upon the matter of costs, 
of costs, and I pronounce for costs as generally 
due to Mr. Tarbutt, but subject to the exception 
of any costs incurred for matter unnecessarily in- 
troduced by himself. I think if Mr. Tarhutt chooses 
to lead. up an irregular dance he cannot expect to 
be paid for the steps he chooses to take in it ; he is 
justly chargeable with being first to start a portion 
of that redundant and impertinent matter which 
has found its way into many parts of this act ; 
for what possible purpose could it serve to state 
that the manner, in which the opposite parties 
had become a considerable time before the owners 
of the five eighths, was by indirect and disguised 
means, when he had, without any objection what- 
ever taken to their title, admitted them as joint 
owners, acted with them as such, and in this very 
proceeding called upon them as the acknowledged 
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owners of five ^^iths, and to answer to his daims 
in that character ? This irrelevant matter is sup- 
ISS4. ' ported by affidavijts, and is of course encountered 
bj a contradictory statement supported in a similar 
manner. I direct the registrar to allow no costs 
whatever ibr these or any other irrelevant state* 
ments and affidavits introduced by Mr, Tarbutt, 
and if he entertains doubts conceminf^ the irrele- 
vancy of any such statements and affidavits, that 
he will apply to the Court for a soluticHi of those 
doubts ; and I will add» that finding the extreme 
inconvenience of introducing such redundant matf- 
ter into acts of this kind, I shall at least adopt the 
same rule with rei^iect to costs, in every subsequent 
case where I observe the same undue liberty has 
been taken. 

Payment decreed without reserve. 



*ni«..y 2im ZODIAC SqoTT, 

1825. 

^^JI^^J^ Y^IS was the case of a bottomry bond, given for 
« that tiM out- money advanced on account of the aix>ve- 
watinral^nt named BriHsh ship, while at Boston in North 
2i^*rftib? America^ to pay various demands, which prind- 
f!d^^^^^' pally consisted of fees and commissioQ cluurged by 
niydiibune. the British Coosul at that places The act on 
!!^;^aiid petition stated, that in the course of a voyage fixnn 
Jw'^'^T JBrt^lo? to -Bdsfcm, with a cargo on ficeightt this ves- 

been given for 

a loin of money in greaipqri regained for the payment of the consul's oommUoDy ofibBld. 
VnM^Om iiM» coomAlamatii mM 4ffi%'nffmm to mf^^ 

auctions anteof iotfittst ijt HjKTOCirf tupped. 
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sd was much damaged; that she lost her cap- 
tain at sea, and that upon her arrival in America 
there was no legal representative, or other person 
authorized on his behalf*, to take charge of the 
brig, or to receive the freight that was due, or to 
adjust the ship's accounts ; that Mr. Manners^ the 
JBritisfi Consul at Boston, with the concurrence 
of the mate, undertook the management of the con- 
cei:ns, so as to prevent letters of administration to 
fehe late master being taken out at Boston, and a 
sale of the vessel by public auction, as well as a 
settlement of the accounts according to the laws 
of Mass€tchu$ett$, whereby great loss and expence 
might be incurred. That he applied the balance 
of. tbe outward freight, as far as it would go, in 
payment of wages, repairs, and re^victualling the 
ship — hired a crew, and appointed William Scott, a 
British subject, to he master ; that in order to en- 
able the bng to make a voyage to New Brtmswick, 
and thence to Great Britain, the master obtained 
from a Mr. Aldersey the sum of ^1/. 10^. upon 
a bottomry-bond with maritime interest of 14 per 
cent, payable within twenty days after the ship's safe 
arrival in Great Britain ; but if the bond should be 
discharged within ten days after her arrival at New 
BrunsTvick, the maritime interest was to be reduced 
to 7 per cent.^ It further stated, that the Consul 



Zodiac 



January 21 st, 
1825. 



* The averments that have been recited were enumerated 
in the bottomry-bond. The master bound himself, &c. and 
the freight and earnings of the vessel : his signaturp was attested 
by t^o witnesses, and the Consul certi&ed, that the master ac- 
knowledged the execution of the bond as his own full act, and 
that the money was advanced to enable him to pay for repairs, 
provisions, pilotage, port and other charges necessary to be 
defrayed. 
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Zodiac. D attended the vessel to Nep Brunswick, and that by 
his means a full cargo on freight was procured, 
amounting to 1283^ 8^. — On the other band it 
was alleged, that all expencesand demands at Bos- 
ton were satisfied by the outward freight, save a 
balance of 26/1 which could easily have been raised 
by a note of hand, and that Aldersey^ when he ad- 
vanced the money on bond, knew that it was only 
wanted to pay the Consul a commission of 5 per 
cent, upon the value of the ship (on an estimate 
at 4000/.,) in addition to his fee of 25 dollars ; that 
what he did, belonged to his capacity of consul, the 
repairs having been undertaken by Mr. Winshw, 
the consignee of the cargo. — In reply, the privity of 
Aldersey was denied, and it was further stated, that 
the master informed the consignee of the necessity 
of taking up money on a bottomry-bond, who de- 
clined to accept the offer of it. 

On the l6th oiJvhf 1824, the Court pronounced 
for the validity of the bond, and observed — that 
none of the objections seemed to look to Mr. Alder- 
^^% by whom the money was advanced ; — there 
was no appearance of fraud at all connected with 
the party principally interested ; and the predomi- 
nant idea in the mind of the Court, was, that the 
conduct of a third party could not affect the vali- 
dity of the instrument— *< If there have been any 
extravagant charges, and the demands were im- 
providenitly paid, they must be sobered down. 
But tb$ Consul had clearly a right to choose his 
own security, provided he took that to which he 
was entitled. The Court, therefore, reserves the 
question of costs, that it may see how far the 
charges are consistent with the usual allowances 
in America, and whether any and what deductions 
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are fit to be made ^s against the holder of the zbthac. 
bond." 



% 

On the SOth of November, the report of the 
registrar and merchants was. argued, with tlie 
permission of the Court, upon motion, on account 
of the smalln^ss of the sum.* 

In objection to the report, the King's Advocate 
Sc Adam. -^Primd facie, a loan of money under the 
sanction of the Consul of the country to which the 
ship belongs, is an open and fair transaction j it 
was advanced with the knowledge of the consignee, 
and for purposes justified by the laws of the 
United States. The report says correctly, that the 
clause in the table of fees does not apply, because 
the 5 per cent, is for the trouble of collecting and 
taking care of property under an administration j 
this was, however, a case c^-pres, and the distinc- 
tion is too nice to impeach the transaction. The 



♦ The report disallowed the Consul's commission of 9*7 
dollars, and it substituted 150 dollars for his extra trouble 
owing to the death of the captain. It also stated, that the 
registrar and merchante did not consider the clause in the table 
of fees allowing 5 per cent « for the preservation and manage- 
ment of the property of British subjects dying intestate in the 
United States f,*' as applicable. The consular fees were held to 
be included in the accounts of the consignee {Winslow). The 
maritime interest was also reduced to 10 per cent. 

t This table was obtained from the oiRce of the Secretary of State for 
Fonugn Affairs, and is entitled *' Connil's mum of the table or rate of fees of 
every kind charged by Brituh Consuls and Vice- Consuls for British shipping 
and British merchandise at each place, distinguishing the rate of cliarge under 
separate heads in 1792 and in 1821 ; also by whose authority it was made." 
ITie table referred to in the report was dated 18th jtugutt 1816. — See 
6 Geo» 4. c. 87. 
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zauAc. property of the owner of the ship in iMs cctantry 
was well managed for him ; the vessel has cfamed 

Jkfttutnt Slit 

1895. ' freight to the amount of 15200/., so that the next 
of kin has been most substantially benefited by 
tlie liberation of the ship. No doubt, there were 
good reasons to induce the registrar and merchants 
to Aminish the rate of interest, but we are igno- 
rant of them. Risks upon two voyages were to be 
incurred, and were to be borne by Aldersetfj and 
it also would seem that 14 "per cent, was the current 
interest at that time at Boston. It is well known, 
thstt there are many instances of a higher premium 
— as \Qper cent from Lisbon^ and 25 from Russia 
to Xondcm. But even if the report had allowed 
the whole sum, the case would n.ot have been 
better as respects the bond-holder, who is neither 
implicated in fraud or in error. 

Lushington, contra. -— A reference to American 
law cannot afibdt the duties of a BritishConsal with 
regard to British interests. The opinion also was 
taken by the Consul himself, and the bond is given 
by his appointee, and for bis own advantage. It 
is admitted, that the rule, upon a grant of admi- 
nistration, is not applicable ^ if, therefore, these 
charges are upheldj a precedent will be made that 
must be productive of infinite mischief to the 
mercantile world. The BriHsh ship-owner may 
-be prejudiced by collusion. The Consul would not 
have ventured to have detained the vessel for his 
fees ; nor was the freight procured through his ser- 
vices ; for the charter-party was ^till in existence. 
Whenever deductions are made, the loss falls upon 
the bond^holder, as well as the costs of the refer- 
ence, and his own expences upon the original 
hearing of the cause. 
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JUAGHBNT. _ Zppuc. 

Lord StomeU. — This case originally came before "^^^^^^^ 
me on the last day of Trimtn tenn» ia company i^^- 
with other cases» aa 14 usual on that day. No time 
bad been allowed me even for the perusal of t}ie 
papers^ fmd miich less for the consideration of the 
arguments which were constructed on liieir state- 
ment. In this state of things it appeared to fne 
iposl^ ad^wable tQ refer the consideration of them 
to the registrar and merchants ; as, at any rate, there 
appeared enough to support the bond as a bottomry- 
bond, tiMMigb possibly not to its full extept From 
the registrar and merchants it has com^ baclf: to 
the Court, and I hope I shall QOt be regarded, f^ 
deviating from that attention which I ar» in t\ie 
habit of pagiing to t^heir reports, iJlf\ in a caae rather 
singukr in eiome respects, and in which I had 
not the means of aiding their judgment by many 
observations of my own, I examine the matter 
rather fblly. 

Bottomry-bonds are held in great sanctity by the ^'^°'^* 
Maritime Courts of Europe generally ; they are so 
in the Maritime Conrts of this country } and under 
something like a particular necessity* They are 
usually givsn for the payment of repairs and other 
necessary expeQces incurred 'm foreign ports, where 
the owner and captain have bo personal credit. In 
most of those countries governed by the civil law, 
repairs and necessaries form a lien upon the ship 
herself. In our country Uie ^sarne doctrine had for 
a long time been held by the Maritime Courts, but 
afi:er a long contest it was finally overthrown by 
the Courts of Common Law, and by the hi^^est 
judicature of the country, the House jq^' Xx>rd/3, in 
the reign oi Charier Jl. There might be sonve 
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reason to fear that other countries might mete out 
the same measure of justice to our ships in their 
ports, if this mode of personal contract were not 
resorted to and supported, for cases of imperious 
necessity in their ports, and with the benefit of a 
high premium or maritime interest, to encourage 
the relief of our ships. 

I have endeavoured to find in the authorities, 
ancient as well as modem, the regulation^ if any, 
which have been allowed to Courts in restraining 
any exorbitance of maritime interest. But I do 
not find any, either in more ancient writers, or in 
the later authorities, such as Emerigon and Pothier^ 
and the modem writers upon maritime and com- 
mercial law. There have been a few instances, 
though a very few, in which this Court has exer- 
cised, with great caution, a control, in the way of 
a reductipn of the stipulated interest, where it ap- 
peared exorbitant ; and I think it rather difficult 
to say that no such power exists. The contract, 
even if made by the owner himself, may be a con- 
tract made under an undue advantage taken of his 
distress. But it is generally not made by the owner, 
but by the master who represents him ; and not by 
special appointment of him for that purpose, but 
only by the operation of law acting upon an emer- 
gent and unprovided necessity, probably sometimes 
incurred not with the greatest prudence, consider- 
ing that it is to impose the payment of an obligation 
upon another person ; and, therefore, where there 
is a manifest want of such pmdence, it requires 
some degree of correction* At the same time, a 
Court, in a distant part of the globe, can form only 
an imperfect measure of the distress existing, and 
of the difficulty of obtaining the needful supplies 
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at the place where they are furnished* The money zodiac. 
is to be advanced for persons unknown and resi- 'Z ' 

' January 21 

dent in a foreign country ; it is to be advanced i8S5. 
upon an adventure which may totally fail of suc- 
cessy and the money may ^be irrecoverably lost. 
Upon all these coiisiderations^ a Court should be 
inclined to take the agreement as it stands, and 
not to disturb it, unless it be somehow vitiated by 
the party who objects to it* There may be cases 
where there are manifest errors in the calculation, 
or in the basis upon which it has been made, that 
may call for correction. But the presumption is 
in favour of the original contract. The present 
case is^ undoubtedly, distinguished by some special 
circumstances, and, in particular, — that the bond 
is given for the services of a British Consul. Such 
an item I do not remember in any bottomry trans- 
action ; but I am not prepared to say that it may 
not properly be incurred. He cannot be compelled 
to advance money, nor without adequate security. 
If, then, he is not obliged- to furnish advances, I 
canfaot say that they may not find their way into a 
case of bottomry. The necessity of the case will 
justify what that necessity may require. 

The voyage on which this business originated 
was from Bristol to Boston^ and took place in 1822, 
with a cargo consigned to a Mr. Winslow of the 
latter place. After discharging it, the ship was to 
proceed to New Brunswick^ where, by her original 
charter-party, a cargo was to be provided for her. 
She suffered much distress on her voyage to Bos- 
ton, and this was aggravated by a distress of a very 
grievous and calamitous kind — the death of tlie 
master, who united in his person the character of 
owner. He was succeeded by the mate, the natu*^ 
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Zodiac. ral successor, but in some respects, in this in* 
stance, a very unfit and incompetent person, and 

Ts^V' so felt and acknowledged to be by himself, who 
was eager to return to his humbler situation. In 
this state of destitution she came, for the delivery 
of her cargo and the receipt of her freight, into the 
hands of Mr. WinsUm. But he was not the con* 
signee of the ship, and was averse to be trouUed 
with her concerns. After a short trial he repaired 
to Mr. Manners^ the British Consul, and, as such, 
the guardian of unprotected British property. He 
willingly undertook the charge, and sedulously 
performed it He received the freight, took care 
to pay the sailors, who were clamorous, applied the 
freight to that purpose and to the payment of other 
necessary expences, substituted a new captain, and 
he himself finally accompanied the dhip to New 
Brunswick, where a cargo had already been pro- 
vided, agreeably to the old charter*party. In short, 
he performed all the services necessary for her, in 
a manner which has procured him the amplest 
eulogiums from the highest authority in the place ; 
amongst other acts, for declining to take dut ad- 
ministration to the deceased captain, and still more 
for preventing the seamen (by pa3dng their w^^s,) 
from taking the same measure, which, by the laws 
of that country, as creditors, they were entitled to 
do. High commendation is bestowed upon the 
Consul for having so declined it himself; but I can- 
not say that this is a merit that can be placed very 
high ; and in truth there seems the less reason for 
claiming that particular merit, if he is to have the 
same 5 per cent, for not taking out administration, 
as if he had taken upon himself the, arduous daties 
of that vexatious office. Much merit is, undoubt- 
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edly, due to him £[»r preventitig ^ vmne <£ Uie 2mm. 
property j but it does not, I thinks go beyond that* ^^^^^^^^^^^ 

For his serviees, taadable and beneficial to the ims* 
property, 5 per cent, is charged upon the total 
vahie, estimating the prc^erty at 4000^ i and this 
bond of bottomry is, in a large part of it, made up 
of that efaarge, as the proper remuneratiofi for his 
services. I did not remark that aay etifjectims 
were made to the other articles whkb the bond 
covers^ and I shall, therefm^, cMifine my const-* 
deration to this per centages which is cestahdy, as 
I have observed, not an articte of ordinary occor* 
rence in such bonds* It forms one of its singu- 
larities that I have dltided tOk 

Reliance has been bad upon a ]!»linted tarifl^ in 
which a 5 per ventage is allowed to a Consul for 
the preservation and man^gistnent of ititdState's 
effects ; but, whatever the authority of this t^tiff 
may be^ I do not think it extends to the present 
case. Here is no proof of any kind that these are 
the effects of an intestate. There might be a wiU 
in England^ and no Court of Probate hftAy by any 
grant of administration, declaimed su6h ixk intestacy) 
and upon such grounds aione, I am inclined to hold 
that it does not apply to this CASe. 

Another circumstance pecnliSHr in thiis bond is, 
that the person who furnishes the ittoney, amd to 
whom the bond is given, is described by the cap« 
tain, whom Mr. Manners himself substituted in the 
ship, not as a merchant, but as a mere derk in the 
counting-house of the merchants paarticolarly coo^ 
nected with Mn Manners^ and confidentially em^^ 
ployed by him, and vouched by him as witnesses 
to the integrity of the transaction. These are €»r* 
cumstances which may be most probaUy of filtle 
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zwuc. real importance, if true ; yet» as they have fur- 
\jmum siiL °^^®d a ground for unfavourable observations, 
18^. would perhaps have been more prudently avoided 
in the conduct of the transaction. 

The registrar and merchants have taken a strong 
alarm at this charge of 5 |ifrceftf.9 notwithstanding 
the £sivourabIe report of the Attorney-General, and 
the Associated Merchants at Boston^ who have 
given their opinion thereon ; and I confess, that I 
so far agree with the registrar and the assistant 
merchants, as to think the allowance of 5 per cent. 
upon the property is not the proper remuneration 
for these services. 
Muttu^Mof. It by no means follows, that if merchants mutu- 
jiutice.j ally take and give a per centage^ it furnishes tbe 

measure of remuneration in the present case, for 
abstractedly it may be highly unjust ; for tbe 
trouble r^arding a large property may be very 
small, and in small property very great, and, there- 
fore, in both cases very disproportionate; but 
amopgst merchants it is equalized, by recurring in 
some instances in the slu^ of a benefit, and some- 
times in .that of a burthen. It is a sort of circulat- 
ing medium — a current coin amongst merchants, 
by which they derive a benefit in one transaction, 
and sustsun a burthen in another. But the Consul 
has no such mutuality that can make a per centage 
relatively just with respect to him. He is acting, 
not as a merchant under the Lex MercatoriOf but 
as a public ofiicer of the state, entitled to a liberal 
honarariumj fit to be enforced by law, if requisitCi 
for his attentions. But I hesitate to think of 
establishing a precedent which may have the 
effect of giving a remuneration in the case of a very 
valuable ship for very small services performed. 

17 
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Another objection occurs in this case to the cal- zaouc, 
culation itself, as well as the principle on which it ^^^^^ ^^ 
is founded. It is calculated upon a value of 4000/. 1825. 
at which the property was estimated. It is true 
that an old printed paper, dated the 1st of Jani^OT^ 
I8SS9 was found on board, in which the value of 
the ship is stated to be 4000/. ; but the suin thus 
represented as her then value cannot be a criterion 
of her value in America^ —^ a year and a half after- 
wards ; and, therefore, there is sufficient ground^ 
even if a per centage were the proper mode of re- 
munerating the Consul, not to give him a per cent* 
age on this sum, merely because the owner had at 
one period represented 4000/L to be her value. 
There is likewise a valuation by three American 
merchants, but it does not appear how formed, 
stating that to be her value ; and it has also been 
said, that she was insured at that sum. But offices 
of insurance do not, I apprehend, look very mi- 
nutely into the real value of ships with which they 
are connected ; so that the sum at which this vessel 
was insured may be regarded as a nominal value, 
taken merely for the sake of an insurance. It is, how- 
ever, perfectly dear, that in 1821, almost immedi- 
ately prior to the date of the asserted value by the 
owner in such printed paper, the ship was only 
worth 1842/., for the owner, who died then, pur- 
chased her at that price. Indeed, after her repairs 
in America^ and arrival in this country, she was 
sold for only Z&75L9 payable in bills at six, twelve, 
and eighteen months, which would reduce the sum 
actually paid at the time below 2^00/. 

It is quite impossible that the intermediate value 
of this ship, mentioned in this printed paper, could 
have been the real and exact value of the ship 
alone, — that would be an unreasonable supposi- 
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tion ; nor does it appeir to be given with any 
jjj^^^^, nnncrte or sati^&ctoiy procrf* of its reality ; and k 

10S5; most probably comprised the whdie of the outfit of 
tihe voya^ upon which she was dieu proceediiig ; 
and there does not seem to be any substantial rea- 
son for fixing upon this intermediate value than 
upon either the sum of 1843/1 or 2500/., in which 
latter case nearly one half of the sum charged 
would be lopped offf even allowing it upon a per 
cMtage. 

' Having disposed of this per eentagej it remains 
that I should provide upon my own judgment a 
reward commensurate to the honouraUe services 
which the Consul has certainly perfiMtned. Whe- 
ther the business might have been done more fru- 
gally^ as has been contended) is a point which I 
am disqualified, by inexperience, from judg^ing 
with any d^ree of confidence. The services 
afnd the mode of performing them are approved 
in strong terms by k>cal authorities better in- 
structed, both legal and commercial, — by the 
Attorney-Xreneral and merchants of the provkice : 
and the Court will abide by the ample testi* 
mony with whieh they have marked his exer- 
tionl I own it appears to me (faat the registrar 
and merchflfitB hove estimaited the merits of liie 
Consul aft too low a scale, in assigning to him a 
reward of about S6L : they appear to me to have 
been in too economical a humour on the morning 
upon which thejr made their report, and to have 
tfdcen matters quite at the freezing point. I shall 
pronounce for the sum of 100 guineas ; but I mean 
this sum so given should be considered as includ- 
ing the maritime antl other interest : I dso pro- 
nounce for the maritime interest of 14^ per cent. 
(which is not at all too blgh or exoibitant under 
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the peouliaiities of this transaction) upon the _ zcmAo. 
other artideB of the bottomry-bond, and 5 fencenL ""]^||j3^^ 
interest thereon from the period the registrar and i8s5. 
merchants have fixed fbrthe payment of the bond^j 
and I direct the r^isU'ar Ho amend the r^fiort ac- 
cordingly. 

Under the singular circumstances of this case, I 
dismiss the reserved question of costs. 



ALBION. Best. 



i8t5. 



JN tbfc icase three a<^tion6 were entered for 'the upon the rf. 
* recovery (rf three bottomry-bonds, precisely of ^abottaany. 
the same tenor. The money had btfen advanced ^22^^ 
at the MauritkiSy in consequence of an advertise** prf«ty «[>«»■ 

' ^ dentel charges 

ment by the master, and there was no impeachment refemd. 
c^ either of the bonds. On this day, a prayer was 
made tatfae Court to consolidate the actions, which 
was not opposed: and the Court was further 
moved to pronounce for the validity of the bonds, 
and to decree a monition against the ^o\e owner of* 
the ship, and his baU, for the payment of the 
amount of the bonds, together with interest and 
costs. On the part of the owner, the validity of 
the bonds was admitted, but the prayer for a 
monition was opposed, on the ground that the 
Court would allow a reference to the jegistrar and 
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merchants to examine the propriety of the charges, 
and to decide upon the rate of exchange and the 
currency. — The Court pronounced for the valid- 
ity of the bonds, and intimating that the application 
for a reference, under the circumstances, was un- 
usual, the matter stood over for some time, when 
the consideration of it was referred as prayed, and 
the cause was disposed of upon the report, without 
any further return to the Court. 



Fehmry IStfa, 
1885. 

Mariner** w*- 
go* A proCastf 
OD the ground 
of mm-lia- 
biltty pendisg a 
quesdon in the 
Court of Chan- 
cery as to the 
owner«ahip of 
the Teasel under 
an assignment, 
(the parties 
havings in their 
answer to a bill 
in that Court, 
admitted that 
they were the 
ownertf) OTer- 
ruled. 



ST. JOHAN. Havemeter. 

npHIS was a case of subtraction of wages brought 
by JR. Irwen, late mate of the above ship, 
a^nst Messrs. Fisee <!§* Domt^ bankers of London, 
An appearance was given for JP^ee Sg Down under 
protest) denying their liability, and alleging in an 
act on petition, that in 1814, Everth 8g Hilton^ 
merchants of London, made considerable shipments 
from this country to Norway ; that by the laws of 
Norway being precluded from carrying on trade in 
that country as British merchants, they engaged 
one GerssCt a burgher of Norway, to act as their 
agent, and to enter into contracts and to employ 
ships in the transportation of cargoes in his own 
name, but for their benefit ; that many contracts 
were entered into and ships were purchased in his 
name, and ostensibly b& his property, of which the 
^t Johan was one. It was further alleged,* that 
E, <§* H. kept their banking account with Free Sg 
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C0.9 and becoming greatly indebted to them as str. Johak. 
bankers, they (for security as to the repayment of Z7~Z^ 
advances) executed an assignment to them " of isas. 
all ships, goods, parts or shares of ships and 
vessels, and all their other personal estate and 
effects of belonging, due or owing to the said firm 
of jB. <§• JET., or respectively on their own separate 
accounts, and all their right, title, interest^ possi- 
biliti/y property, profit, possession, claim or demand 
"whatsoever, both at law or in eqtdty, to have, &c. and 
to sell, assign, and dispose of, to defray the ex- 
pences incident thereto, and then to pay and 
^satisfy themselves for aU sums due from E. SgH. on 
their banker's account or otherwise, and to employ 
all such clerks and servants as they should deeiki 
necessary for these purposes }" that in consequence 
thereof. Free 8g Co. nominated Everth (the part- 
nership^ between himself and Hilton being dis« 
solved) their agent and attorney ; that whilst so 
employed, he entered into partnership with Stead, 
to trade between this country and Norway, in the 
course of which shipments were made in the St. 
Johan, continuing to be navigated in the. name 
and as the propertyof6rer^5^; that whilst so em- 
ployed, Everth ^ Steady acting under the firm of 
E. ^ Son, paid all the expences of her outfit and 
otlier disbursements, hired the several seamen, 
including the said Irwen, to navigate her, and paid 
and discharged them all except him. It further 
alleged, that ^ the firm of Free Sf Co., neither col- 
lectively nor individually, nor any other person 
authorized by them, at any time engaged Irwen to 
serve on board their ship, and that they are not - 
responsible for wages that may be due to him under 
a contract with E. S^ S.: that having no other 
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fe BoBAft. interedt in the vessel save under the mdenture, they 
""; ~ submitted that this Court was not competent to 
18S5. pronounce upon its eneot. 

In reply, the mariner stated his hiiing, his rate 
of wages, the voyages of the ship while he was on 
board, Irom the 20th August I6I7 till the 12th (£ 
October l'&18, when he was duly discharged ; and 
Ijhat the ship earned considerable freight dunag 
that time •; tliat be had since been in His Majesty's 
49ervice9 until he was duly discharged from it in 
Jtdt/ 18!M<, when he came to Lpndon for the' 
pmpo^etof ascertaiding wi^o V9€fce the owners of the 
St Jmhan^ that he migfat obtain bis wages } that 
upon an applicaticm at the <>ustom^house he found 
she was not registered there, being a foreign vessel, 
and \\t further stated, that at the time bis services 
were performed. Free <§• Co were the owners, as 
•they bad positively sworn in their answer, dated 
Sffth October 18^, to a bill of complaint filed 
against them and others in the High Court of 
Chancery. 

In support of the protest, Jenner & Dodson. — 
The amount of wages is not disputed ; but the 
question is whether, under the deed of asdignment, 
Free ^ Down possess such an absolute interest as 
will charge them with the demands upon the ship, 
and make them liable to the mariner for his wages. 
We contend that their j^operty in this vessel is 
qualified, and that the Court cannot decide with 
efifect upon the terms of the trusts. The question 
as to their quantum of interest is still pending in 
the Court of Chancery; and should this Court 
hold, that as trustees, they are open to the claims 
of this mariner, it may expose them to other 
demands of a similar nature, and it may arrive at 
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k totally opposite conclusion from the other Court. St. Johak. 
At present Free ^ Down are not to be considered j.^j5,^„ igth, 
as the owners. The freight, as we maintain, was ^1825. 
paid to Stead, and the mariner should apply to him 
and his partner Everth. The privity of contract 
was with them, and where that does not exist 
there is no responsibility. Martin v. PaxtoUi cited 
in Holt on Shipping, p. 358. 2d ed.* 

Jjushington^ contr^. — It has not. been said who 
are the owners, if Free <§• Down are not ; and it 
can never be maintained that the registered owners 
of a ship at the time of hiring, are not liable to the 
mariner for his wages. Privity of contract exists 
in law with. regard to them. In the case cited^ 
the mortgage deed was executed after the time of 
hiring. . If Free Sf Co. claim the benefit of the 
vessel, they must take the burthens ; and they are 
responsible for the acts of their own agent. The 
question of freight may be unsettled, but that 
cannot prejudice the claims of the seaman. 

Judgment. 
Lord Stowell. — This case has a connection with 
H cause depending in the High Court of Chancery^ 
between the same defendants and others, but dif- 
ferent complainants, and upon grounds of different 
interests. I confess it is always with great reluct- j 
ance, that I am ever induced to entertain a case, 
which, however detached, is still mixed up with a 
cause so situated. It occurs to me, not without 



* The liabilities of a mortgagee, as affected j^y the registry 
acts, are perspicuously discussed by Mr. Tro/Zope in his Treatise 
on the Mortgage of Ships. See likewise 6 Geo. 4. c. 110^ 
entituled " An act for the registering of British vessels^* 
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St. joHAw. uneasy sensations, that the view which I take of 
jj^j^^ jg^ it being partial in its extent, compared with that 
1825. which is taken of it on a wider and more scruti- 
nizing view, may be in danger of being partial in 
its result. This Court is not in possession of the 
whole circumstances ; there is, however, a suffi- 
cienqy, as far as any evidence has been introduced, 
and which is principally furnished by the Court of 
Chancery, to induce me, in this case, to overrule 
my particular impressions, and to enter upon the 
consideration of this claim ; but I cannot enter 
upon such cases, having such covenants, without 
some fear of committing hasty injustice, as it may 
be deemed, and without an ardent desire that it 
should receive its consideration elsewhere. It cer- 
tainly is a case which, confined to itself, is not 
exactly improper to entertain in this Court ; it is 
not the same as that depending in the Court of 
Chancery : the party suing here is not implicated 
in the proceeding there. The suit there is of 
much greater comprehension, drawing after it a 
great conflict of interests. Here the party is a 
mariner suing for his wages, as mate of a vessel 
upon two foreign voyages, and though there may 
be some affinity between the questions, yet there 
may be enough to furnish grounds for a decree 
upon the confined interests of this man, without in 
the least interfering with that jurisdiction which 
embraces the whole merits of the case. I have 
had some slight communication with the Judge of 
th^t high Court upon the questions, but the cause 
there was in too immature a state to justify him in 
forming any opinion upon the mass of involved and 
obscured transactions. More evidence of expla- 
nation might be necessary to give a clear and dis- 
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tinct understanding of the conflicting and embar- sr. Josav. 
massed inter^rt:s of the contending parties; possibly JjZ^~[^ 
there may be enough to enable me to apply a con* ^25. 
venient justice upon the merits of the only ease^ 
which I am catled upon to consider. 

The transactions of the parties seem to be of r 
very singular character: hei'e two British mer-^ 
chants of this towii*^ who are proprietors of the 
iressel in question, are engaged in employing her 
on voyages from this country to Norwa^r and ta 
make them the more profitable they appoint oner 
Gersse of Badoe, in Norooay^ to navigate this ship' 
in his own; name* and to act ostensibly as her sole 
^wner;* but, notwithstanding, ibr their own us0 
and benefit} Thi« was dearly not a very fair pro^ 
ceedit^ with respect to the policy and laws of dia(i 
country, which preduded them frbm carrying onl 
trade' there as British merchants. The transfer 
was merely cdorable. It happened that this was nof^ 
a very prosperous adventure ; they had iiicurred a' 
great debt to Free 8^ Ck>^ their bankers, and ttiey- 
were in danger of incurring a much' greater. A 
deed of ass^nment was made by Everth and hisf 
then partner, UUton^ in ample terms \ it gives them 
a power to sell and dispose of this vessel, in trusty 
to pay themselves, and to account. They now 
contend that this was not a conveyance of the legal 
interest, but for a special purpose ; and how was 
this purpose answered ? It does not at all appear 
that they so acted and executed their trust. There 
was no ^e, no conversion of the property, nothing 
tending to a settlement of the concerns on eithep^ 
sidle. What may be considered a little singular is^ 
that they appoint Everth their agent and clerk to 
settle these a4birs» This vessel then continued is 
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sx; joBAN^ possession of Everth^ not as his own property, but 
""; 7 as clerk to this banking-bouse. Matters went oa 

I8S5. in this course from 1814, when the deed was exe^ 
cuted, till 1822; during that time the ship was 
employed in voyages to Norway^ under the name 
of Mr. Gersse, as its owner, and the present party, 
who sues before the Court for his wages, was hired 
at Lerwick^ in the Shetland Isles^ to go upon one 
of these Norwegian voyages. Free 8^ Co. have 
offered affidavits that they never hired him ; and 
indeed I do not see how they could if they had 
transferred their ownership.. The services are not 
denied, and they were performed not as a common 
mariner, but in the more conspicious character of 
mate. He was afterwards discharged, and entered 
into His Majesty's service. That employment, in 
the service of his king and country, cannot in any 
way be prejudicial to him * ; so that, without any 
denial of his services, he comes to demand his 
wages, when he is turned round by Messrs. Free 
^ Dowi^ alleging, that they are under no liability, 
— a plea, which, I think, cannot here be sup^ 
ported. 

The evidence exhibited in this case is extremely 
material ; it comes from the Court of Chanceiyr 
The bill was filed there in 1822 by Stead, who, 
after Hilton's retirement from the concern,, carried 
on the partnership, though still under the name of 
- Everth Sg Son : an answer was given in to this bill 
in the name of this banking-house ^ and surely 
there never was a more absolute admission on the 
part of these gentlemen than what is contained in 
this answer ; they say, they were the owners, not 

. ♦ 2Gfo.2. c. 36.*. 13. 
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only affirmatively, but negatively, that no other Sr. Johak. 
person was the owner — the services were at least ^^^^^.^^^^^^ 
therefore accepted for them. Now, in this state isas, 
of things, I think I am justified in taking these 
gentlemen at their word, that they are the owners 
and nobody else. They have sworn it, and with 
distinct reference to the time when this man offi- 
ciated as mate. Shall I put him off to the distant 
day when these conflicting interests may, after the 
diligence which the Judge of that Court himself 
uses, or compel parties to use, finally be arranged ? 
The obstacles may outlive the suitor. I think I 
should be guUty of some injustice if I did \ parti- 
cularly when I see that these gentlemen, now re- 
tiring to the character of mere trustees, have not 
been undoubtedly acting as such, nor paying atten- 
tion to the proper business of that trust. Under 
all these circumstances, I run the hazard of com- 
mitting less injustice by supporting this claim. I 
therefore overrule the protest, and assign Messrs. 
jFVee 4r jD<wn to give an absolute appearance. 

Protest overruled. 

}ijQte. — An absolute appearance was afterwards 
given for Messrs. Free 8^ Down^ and they paid the 
wages and costs. 
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^'T^*'^ JOHN OP* U)NDON. Eiwck. 



1825. 



^K^ntfa^d^ Y^^^ ^^ ^ motion for an attachment to enforce 
tree in a aaue the duc cxecution of a deoree of possession, 
the Court de- This vcssel, having been under the principal 
f<ll^!^l!?^' management of Messrs. Henry 8f Joseph Fletcher^ 
»**«*™«»^ the owners of two eighth parts or shares, was^ upon 

her return from a voyage, carried into their dock^ 
Upcw some differences between F. 8^ Son and their 
co-owners, in respect to this vessel, the other 
owners having an interest in six eighth parts, ap- 
plied to 2^. 4* ^^ ^ deliver up possession, and 
upon their refusal, they caused the vessel to 
be arrested^ and, after th^ regular proceedings, 
possession was decreed to the majofity on the 4th 
of February last. On the 7th F, 8g Son deliver up 
the ship's register in obedience to a monition to 
that efiect } and on the 18th of the same month an 
appearance was given for them, ^t appeared, from 
the affidavit of Mr. WiUiamson^ the owner of five 
eighths, that upon complaining to J. Fletcher of 
his delay in efiecting the repairs of the ship, he 
(J^O told him, ^< that it was the determination of 
his firm not to repair the vessel, but that they were 
ready to take his share at a fair valuation, as she 
came off her last voyage, and in her damaged state:" 
that, upon this, W. required the possession of the 
Vessel, offering to discbarge whatever had been her 
expences in dock ; that upon obtaining possession 
Under the decree of the Court of Admiralty, the 
said F. declared <^ that he would not permit any 
person to come on board the said vessel in his dock 
to replace the planks which were removed from 

19 
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the bottom, when she was surveyed, which was Jobvov 



necessary to make her water-tight in order to re- "_ 

move her ; and that he would not allow W. or any March 4^ 
person on his behalf to pass to the vessel through 
his dock/' It also stated, that a large vessel had 
been brought into the dock, and so placed as to 
render it impossible that the ship John should be 
at present removed; that she was so brought in long 
after the arrest, and subsequent to the decree of 
possession ; that, in consequence thereof, '< the 
decree is rendered totaly inoperative, and that he 
hath not any real or beneficial possession of the 
vessel, but that the same is still kept by J. F* by 
preventing her removal out of the said dock, in dis- 
obedience to the said decree/' 

The affidavit of Mr. Fletcher set forth, « that 
he has been for many years connected with his 
father as owners and part-owners of a great num- 
ber of ships, and that it has been an invariable rule 
with them to stipulate for ^ and retain to themselves 
the conduct and management^ as ship^s husbands^ of 
all the vessels in which they might become part-owners. 
That they have for a long time been, and are now 
in partnership with W. Fearnall, as ship-builders, 
and carry on such business under the firm of 
Fletcher, Son, <§• Fearnall ; but that Feamall is not 
in any manner interested or connected with JP. ^ 
Son as ship-owners, or in the ship in dispute ; that in 
the year 1820, when W. proposed toF. i^ Son that 
they should undertake to provide and to manage 
ships for him, * exactly in the same manner and 
under the like regulations as they did for the house 
in which he had long been confidentially employed,' 
they were induced, from the known property and 
character of the persons connected with him, to 

z 4 
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joMK Of agree to the following verbal arranffementofownerji 
^'"^'^' ^ viz. — * that the deponent should be the ship's hus^ 



^arch4th^ band, have the whole controul of the out-fit and ex* 
penditure, appoint and direct the captain, employ 
all tradesmen, keep the accounts, receive and pay 
all monies, and finally settle with all parties, and 
with each individual owner. That W. should pro- 
vide employment for the ships, and that they should 
at all times sail and return under his directions, 
and that he should regularly pay over all freights to 
F. ^ Sofij as they became due, subject to his com- 
mission.' ThaU under this arrangement, the ship 
John made four West India voyages ; and that F. 
S^ Son bad divided the profits among the several 
owners. That in 18£3, the ship, having been 
much damaged on her voyage home from Arch- 
angel, was put into the dry dock belonging to jF., 
Son, <§• Feamall, to be repaired by them as ship- 
builders* That upon some differences arising among 
the co-owners, F. <§• Son declined to repair the 
vessel and set her afloat again, as they would have 
po other remedy for the outlay, but by an applic- 
ation to the Court of Chancery. T/iat, upon being 
served with the decree of the Court of Admiralty, 
W. was immediately put into possession without 
any opposition ; and that he accepted the ship- 
keeper recommended to him by i^ <§• Son, who has 
full*permission to pass to and from the ship to the 
shore, and who now continues in possession of the 
ship. That, in the usual and ordinary course of 
business other vessels had been since received into 
the same dock with the John; that^Ae could be made 
water-tight in three or four days, but then shewould 
not be able to come out, on account of a ship called the 
^ritton, lying at h^ stemj which would require about 
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two months to repair^ having only come into dock on Johk or 



the Tth of February : That this deponent had not '°"^''' 
done any thing to obstruct the decrees of the Court, Harck 4Ui, 
and humbly submits, that W. having been put 
into possession of the ship without any opposition^ 
that he (JP.) hath done all that he can by law be 
required by this Court to do» and that it is not 
competent for it to compel the fii*m of F.^ Son, S^ 
FeamaU as ship-builders, in whose dock the ship 
lies, either to repair her, or to permit other per* 
sons to go on their pjremises for that purpose. 

In support of the motion, the King^s Advocate 
& Jermer submitted, that the question w^, whether 
the process of the Court should have any beneficial 
effect for owners ; and, adverting to the affidavits, 
they contended, that the circumstances set forth 
constituted a wilful and vexatious resistance to its 
decrees, insomuch that the party who had the 
legal possession, was prevented from having the 
actual possession. What Mr. Fletcher had done, 
did not amount to a delivery of a real and bene- 
ficialpossession, and this must be compelled by 
resorting to an attachment, a remedial process that 
had always been reserved to this Court, and applied 
in a variety of cases. They were, however, un- 
willing to contemplate the necessity of its issuing 
against so respectable an individual, but would be 
contented, for the present, with praying the Court 
to make the decree. 

Lushington, contrL — The conduct of Mr. Flet- 
cher is in every point of view justifiable ; and the 
want of power in this Court to entertain private 
agreements accounts for his not giving an earlier 
appearance. That a stipulation, of the nature and 
extent set forth in his affidavit, was made, is clear 
from the facts, although it is denied in words ; and 

♦ z 5 



3i6 



CASES D£TERMIN£D IN 



John or 
London. 



March 4^, 



the authority of this Court having been obeyed, all 
further remedy must be left to be sought in an 
efficient manner elsewhere. The important dis* 
tinction between the partnership ofF. Sg Son, and 
tlie ^rm acting under the names of JP., Son, Sf 
FearfiaU^ has been entirely omitted ; the ship was 
placed in the custody of the Jirm before any 
dispute among hei; owners, and there is no case in 
which .the Court has ordered a ship out of the 
hands of a . ship-wright, much less ordered men 
into his yard for the purpose of her repairs. — If 
the Court /should proceed to execute Uiis decree, 
it would exceed its jurisdiction, ajod entail the 
commission of a trespass upon all who entered 
the yard against the consent of the proprietors. 



Judgment. 
Lord StoXDell^ — - The Court has gone as far as it 
can, to act with any beneficial effect It has 
restored the possession of this vessel to the owner 
of a majority of interests *, and he at this time is 
in. possession. That being the case, if the vessel 
is injuriously detained, the remedy must be sought 
elsewhere in order to divest possession out of the 
hands of a wrongful detainer. The Court, there- 
fore, declines granting the attachment ; and wiU 
not proceed to make any further order in the 
case. 



Febntary isth, * In the Egypttenne, Parkmak, upon the fourth default 

being granted, the Court was moved to decree possession ^* te 
Decree of pos- the sole executrix of H, L. deceased, who was, whilst living, 
toTmoktv^ the true and lawful owner of one half part or share of the said 

sloop." This nfotion ^ was refused ; but the Court granted a 

monition calling upon the other interest to appear and show 

The monition was not extracted ; and the cause has 



owner. 



cause, 
dropped. 



THE HIGH COURT OF iU>MIRALTY. 347 



MINERVA. Bell. 4^"*. 

^ HIS was a cause of subtraction of mariner's Onayoyi^ge 
wages. The summary petition^ after setting nunnen*^- 
forth that James Buna was hired in the port of Jf^^ ^Zmd^ 
London, at 2/. per month, and that he signed the toNewSnok 
ship's articles, contained a special allegation, '* that or dwwhere^ 
in the articles, the words, to New South Wales and "^1?^*° 
India, and to return to a port in Europe, were !2fiil^^ 
visibly written, and the same were seen by, or theword»«or 
known to, /• D. and to many other mariners who composed no ' 
signed the articles," and that at the time of hiring S^^ 



the master also stated the voyage as just described. S^lfj^^^' 
'< That upon a close inspection of the articles, it notinterpoUtod, 
now appears that the words or elsewhere are ob- 2^ ^TT^ 
scurely written after the word India, but the same ^.^^^*\|j^ 
were not seen or known by J. D. nor by many thurd place, that 
other of the mariners at the time of signing, being once 
nor until after the arrival of the vessel at New nm^S2e!JSnt- 
South Wales.** The suiprise and dissatisfaction of Jj^^'^JJJ^' 
the crew, and the course of voyages the ship ulti- that tbe conduct 

,1 t i* -r^.-ri 1./*. ofthecaptoin 

mately made, from Fort Jackson to different ports justified the 
in the south seas, until twelve of the mariners 2b^£^^tor 
quitted the ship at Calcutta, are fully detailed in ^ "^p-J 
the judgment. — On the part of the owners, it was 
pleaded in an allegation, ''that the ship having been 
taken up by Government to convey convicts and 
stores to New South WaleSy it was the primary de- 
sign that she should there procure a freight and 
proceed to a port in India, and from thence to a 
port in Europe, but a discretion was vested in the 
master, in case he could not procure such a freight 
in the first instance, to proceed to any other port 

• z6 
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MiKsavA. or ports for that purpose, and from thence to India 
j^^i^^ ^r Europe^ as might seem to him most advan- 
1825* ' tageous i that rince the opening of the ports in In- 
dia^ and in the south seas and continent of Am- 
ricos to merchant ships of Ihis kingdom, it is the 
usual practice for masters of merchant vessels pro* 
ceeding to those parts, or New South Wales in 
piuticular, as the primary destination, to be invest- 
ed with such a di3cretion ; that the ship^s articles 
are usually worded in the same manner as the 
articles of the said ship, and that such usage b 
well known to seamen engaging for such vovages, 
and that the words or elsewhere were inserted pre- 
vious to the contract being executed, with a view 
to the probable extension of the vojrage ; that the 
articles were lying open on the table in the cat)in 
at the time they were respectively signed, and were 
understood by the men.*^ It further set forth a plea 
of desertion. This, with the other averments, was 
denied in a responsive aUegation, in which a charge 
of ill usage was pleaded against the master* 

For the mariner^ Adams & LnsfUngton contended, 
that the ship's articles, in order to bind the seamen, 
must be definite and intelligible ; that, assuming 
the words or elsewhere to have been inserted at the 
time the articles were signed, (which rested solely 
on the evidence of the master, whose conduct had 
been so fallacious and deceptive that the Court 
would pay no attention to him*) they denied, that, 
unless the words were known to the men at the 
lime they signed the contract, they would be 
bound by them, whatever might be their interpret- 
ation ; but, so far from the men being informed of 
their destination, they were absolutely misled* i' 
under the word •* elsewhere*' the master coyW have 



THE fflGH COURT OF ADlfllBALTY. S49 

a dificretion to keep the ship out for years without MmaTA. 
liiBit oi time or space, the construction would go ^^^^ ^^ 
to this, that the usual rate of wages at one port i«85. 
should compensate for voyages all the world over; 
but there was no such latitude either in point of law^ 
of justice, or common sense. The cases of the Efijsi^ 
Ibxxanb, (p. 184.) and the CourOess &f^ Harcaurt, 
BuKNf (p. 348.) have decided that there must be a 
limitation to these words. Freights, it is known, vary 
according to the risk of life, -~ so should wages ; 
and every fresh risk i|5 injurious to the mariner, inas* 
much as it deteriorates the ship ; thus putting all 
his previous earnings into jeopiu^y ; for the ship 
is the only security, or at least the best security 
which he possesses. The rate of wages should be 
those in the eastern seas, where the great feature 
of the speculation is to take place ; and it was im- 
possible to suppose that if there had been a volun- 
tary contract; to go to the south seas, the crew 
would have relinquished the material addition of 
1/. } for 31. per month was the scale of wages on a - 
south sea voyage, and the same were given at Cal- 
cutku A voyage conclusive as regards the mari- 
ner is one on which freight is earned ; and this 
vessel, it seems, takes in some cargo at all the ports 
she touiphes at in the south seas, except at New 
Zealand^ where the men did not go on shore ; as 
iar, therefore, as freight was conceined, there was 
some earned and disposed of at Neso SouA Wales 
on their return, and so far wages were earned. The 
contract having been first broken by the owners, 
it was comp^nt to the seamen to ^t the ship at 
any tim$. 

Jenner 4c «/• Addams contr^ »-^ The conduct (^ 
the captain was justifiable, and there is nothing that 
impeaches his credits The term ^^ elsewhere'* is 
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MmxATA. general ; and the owners are entitled to have a con- 
struction of it sufficiently liberal to cover the whole 
1 825. of the voyage made by the Minerva. The word else- 
where was of no use if confined to ports in India; for 
India was most clearly inserted* It must, therefore, 
be taken to imply a power in the master to seek a 
cargo in other seas. [Court. — - If there be such a 
discretion, the sailors should be aware of it ; they 
should perfectly understand that the master has 
such a right.3 'I^ere could be no advantage in 
the concealment of the words ; and, in fact, the in- 
sertion of them in the margin was more attractive 
than if* embodied in the articles. Without in the 
least impugning the decisions in the cases cited, we 
submit that the Court, in this case, may pronounce 
for a forfeiture of the wages ; first, on the ground 
that the words were inserted at the time of hiring, 
and that the men understood the full meaning and 
import of the terms, which they only resisted in 
' the hope of extorting an increase of wages; second- 
ly, that they were not at liberty to quit the vessel 
at Calcutta^ after they had engaged to prosecute the 
voyage. — If the ship could have obtained a freight 
for this country at New Zealand^ she woidd have 
returned home direct, and never have gone to 
Calcutta ; so that we deny that the voyages can 
be called intermediate, and the few goods that 
were occasionally taken on board in no instance 
^ amounted to a cargo. 

Judgment. 
Lord Stowell. — I have thought this case deserv- 
ing of serious consideration, as it concerns a course 
of trade of a very peculiar nature, perhaps not yet 
sufficiently provided with those regulations, or that 
established course of practice, which are requisite 
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to be applied to the conduct of a commerce highly ItonfA. 
iaterestiog to the country at large, and to the nu- ^ 
merous individuals who are necessarily engaged in- i«25. 
it The trade, from the first branch, of it, consists 
in the conveyance of persons, whose ofienees rendei^ 
it unadvisable to permit them to remain- in this 
country, to a very remote settlement, laitterly 
foimed, where they are to continue, according to 
the proportion of thdr offences, either fw their 
lives, or for a limited duration of years. But this 
settlement, though improved and improving in its 
productions by the laboui's of these compelled 
settlers, as well as of those who have resorted there 
for the honest purposes of voluntary industry, had 
not for a considerable number of years been able 
to supply cargoes for the return voyages of the ships 
employed in the service of conveying the offenders* 
I am not minutely informed how this difliculty 
of procuring return cargoes was met at the earliest 
periods of this settlement I rather think that the* 
expence to Government in the conveyance of these 
unfortunate outward cargoes, was, in consequence 
of the want of returns, much more considerable 
than it is at present * In later times, private 
ships were permitted by licence to go to the ports 
belonging to the East India Company t, or without 
licence they went to the ports of Batavia, and 
other ports acquired and held by the Crown, under 
the title of conquest, during the late wan Since 
the act passed for the admission of private ships 



* By 6 Geo^ 4s c III. s, 10* a direct importation into the 
United Kingdom of certain articleti being the growth or pro^- 
duce of New South fValeSf &c. &c., is allowed without payment 
of any duty whatever. 

t See 6 Geo* 4. c. 114* ss. T8, 74. 
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MiHtBVA. into British ports in the East Indies *, which had 
Apru\9^ "^^^^ before shut up to all but the Company's ves- 
1825. selsy except by licence, a practice has grown up 
for vessels to proceed in quest of cargoes for the 
return voyages, to resort to some of those ports. 
Whether this course has been so uniformly pur- 
sued as to establish a kind of uniform practice, 
notorious to the merchants and seamen generally, 
I am not enabled, by the evidence contained in 
this case, to affirm ; but it certainly appears upon 
this evidence, that seamen engaged for the convey- 
ance of criminals to Port Jackson and the other 
settlements of the same nature, in that part of the 
world, do engage in tjie mariners' contract, to go 
from thence to India^ and thence back to England. 
It seems to be a practice, likewise, that takes efiect 
at those settlements, neither unfrequently, nor 
perhaps, inequitably, that the contract of the ma- 
riner is considered as ending at New South fVakSf 
and that a new rate of wages, on an increased 
scale, is agreed upon for a return voyage, to take 
the same course to the ports of India^ and from 
thence to England. In the present case, the voy- 
age, which commenced in July 18S1, and not dis- 
puted between the parties, as described in the body 
of the mariners' contract, is to New South Woks 
and In^a^ and to return to Europe. 
oftfaemariiien' Upou the subjcct of the mariucrs' contract, I 

think it not unfit to premise an observation or t^Ot 
which appear to me not immaterial. The mariners' 
contract is an ancient instrument, necessary to de- 
scribe the engagement of the contracting parties, 
with respect to the only two particular obligations 

* 5S G. 3. c. 155, amended by 4 G. 4. c. 80. 



: ' contncL 



THE HIGH COURT OF ADMIRALTY. S53 

\irhich they have contracted, and which alone were Miwerya. * 
necessary to be contracted for. One of them to ~~ 7^ 
be stipulated on the part of the ship-owner *— a 1825* 
description of the intended voyage ; and the other, 
on the part of the seaman — engaging for the rate 
of wages which he was content to accept for his 
services on that voyage. 

It does not appear to me that more particulars 
are necessary, or indeed proper, to be expressed ; 
for the general law sufficiently described the gene- 
ral duties of both the parties, in a way which was 
perfectly adequate to the due enforcement of the 
contract on each side, and nothing else but these 
two particulars, which were matter of private agree- 
ment, was necessary to be recorded, and could only 
be known by mutual communication. The seaman 
contracting, of course, to perform all the duties 
which by law belonged to a seaman in a voyage so 
described by the ship-owner, and for which th6 
law provided a due remedy if their mutual obliga- 
tions were not fulfilled. 

This mariners' contract, thus constituted, was 
simple and intelligible, and as such well suited to 
the humble capacities and attainments of one set 
of the contracting parties ; it notified and recorded 
the two important particulars, which could only be 
known by communication and agreement. Other 
reciprocal duties of the two parties to each other, 
did not depend on contract, but on the general 
law, which notified and enforced th^m. The ma- 
riner, by his engagement to act as a seaman during 
that voyage, being bound to the performance of all 
the duties which the law imposed on him, and his 
employer being bound to pay the recorded wages, 
and to find proper sustenance during that same 

A A 
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MiKXBTA. voyage, and all other usual and necessary accom- 
.^jg^jj^ modations. These and other mutual duties, as 1 
1825. have already observed, are not created by contract, 
but are obligations created by the gemeral law. 

In the year 17^9, the contract fell under the 
potice of the Legislature, and an act passed *, en- 
forcing, in all cases, the execution of such con- 
tract, and it is very observable, that in that act, 
the only particulars described as necessary consti- 
tuents to be stated therein, are the two that I have 
tnentiop^ed, — the extent of the voyage, and the 
rate of wages to be paid during its continuance* 
There followed U3ually in these contracts, a sort 
pf description of the general duties of a mariner, 
not ^tf all described or noticed ii^ the act, which 
imposes no new obljigations, but only recognises 
some of the. l^noyirn duties imposed by the law ; 
9nd cpnten^ng itself* with that, if it does no good, 
it at lea^^t does no harm, beyond the payment of 
Sk small fee to t;he scrivener or printer, for this un- 
necessary enlargement of the instrument 

By reference to the act;, it wijll appear, that ^^ the 
agreement i3 to be n^ide io^ writing, depla9;ing what 
wages each seaipan or mariner is to have respect- 
ively during the whole voyage, for so long a time 
as he or they shall ship themselves for, and also to 
express in the said agreement or contract, the voj* 
age for which such seaman or mariner was shipped, 
to perform the san^ie/' And thje second section 
requires that the seaman shajl ^gn such contract 
within three d^ys after he or they shall have en» 
tered themselves on board ; apd directs, that the 
same shall be conclusive ^nd binding on all pajrtias 

* 2 G. 2. c. 36. madp perpetual by 2 <?* S. c,31. *• !• 
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for and during the time so agreed and contracted mnmri^ 
for. 



The act which thus directs that the articles shall i82S. 
be bindini? and conclusive upon all the parties who C(»f^«*»ott ^ 

*^ * * special agree- 

have signed the same, can hardly be conceived to ments with 

i.-ii J n •!>' Teference to thd 

apply to all engagements of a very special nature, disparity be- 
which the ingenuity of later times may introduce Jj^^!?^^^ 
into such contracts, not warranted by the general 
law, and imposing new obligations upon the ma- 
riner. If such are considered as binding, they , 
must be so considered, not upon the authority of 
the act, which did not and could^ not contemplate 
them, but only upon the general authority of pri- 
vate contracts executed by the parties. In attri- 
buting to them even that efficacy, it certainly ought 
not to be left out of consideration, what is the ex- 
treme disparity between the two parties to such >. ^ 
special contracts. On the one side are gentlemen 
possessed of wealth, and intent, I mean not un- 
fiiiriy, upon augmenting it, conversant in business^ 
and possessing the means of calling in the aid of 
practical and professional knowledge. On the 
odiar side, is a set of men, generally ignorant and 
illiterate, notoriously and proverbially reckless and 
improvident, ill provided with the means of obtain- 
ing useful information, and almost ready to sign 
any instrument that may be proposed to them ; and 
on all accounts requiring protection, even against 
themselves. Every body must see where the ad- 
vantage must lie between parties standing upon 
such unequal ground, and accordingly these spe- 
cial engagements, so introduced into the mariners' 
contract lean one way, to the disadvantage of the 
mariners, and to the advantage of their employers, 
by increasing the duties of the former, and diminish- 
ing the obligations of the latter. 

A A 2 
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MiNxay^. The mariners' contract, in the present case, 
~7ZiTZi affords an immediate instance, in a special engage- 
1825. , ment therein inserted, by what authority so intro- 
duced T know not, and tendered by the captain to 
these seamen as an ordinary part of that settled 
form, by which these seamen, some of whom can 
neither read nor write, engage to submit themselves 
to all the provisions and penalties of two acts of Par^ 
Jiament, the one the act recited, 2 Geo. Q. c. 36. the 
other, the 37 Geo. 3. c. 73. ; and I observe, gene- 
rally, that they are now embodied in the printed 
form, and tendered to the seamen to execute as 
j)art of that settled form ; so that, in fact, a seaman 
cannot have his mariners' contract executed, with- 
x)ut being liable to be betrayed into one of these 
special engagements. 
?^f «- In the first places I suppose there is hardly any 

man who has had experience in the character ot 
.seamen, who will believe that they know any thin^ 
about the act of the 37 Geo. 3. c. 73., or of the pro- 
visions and penalties contained in that act, or, 
perhaps, even what such a description of it means; 
or that, if they were discreet persons, would, on 
such a voyage as this, without any consideration 
given in return, subject themselves to the penalties 
which the law had provided for a very difierent 
case — for the West India trade, in which a pre- 
vailing mischief existed at the time of enactment, 
and to which, on that account, strong preventives 
were opposed by the Legislature, but confined 
exclusively to that commerce. 

The Court of Admiralty has never construed 
Xhe words, " conclusive and binding,** as applying 
to contracts of this special nature : it is so laid 
down in a manuscript book of great accuracy. 



«.2.) as applica- 
ble to mariner 
contracts of a 
qteciat nBlOKm 
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which I possess by the kindness of the late Sir Mikkrvx. 
William Wynne^ composed by Sir Edward Simpson, ^^^ 
a distinguished practitioner, and Judge in these 1825; 
Courts, who says in express terms, that though TheCouitof 
there are words in the act of the 2 Geo. 2., bindings bei^Ta)urt 
and conclusive to the contract described in that ^^^j||5^^ 
same act of Parliament, yet the Court of Admi- ^of*»"Wnding 

•^ andconcliui^ 

ralty, being a Court of Equity, will consider how (»g.2.c.36. 
far these engagements are reasonable or not ; and we to^iSiw 
upon thiat principle this Court has proceeded in *^°n*™ct8^* 
later cases, as in one particularly where an engage- 
ment had found its way into the mariners' con- 
tract, subjecting the seaman to the loss of his wages 
for -some years* service, performed in a variety of 
voyages on the other side of the globe, and in' 
which the ship had earned numerous freights, in 
consequence of the loss of the ship upon her arrival 
at the mouth of the Thames. • 

I find great difficulty in'persiladifig myself, under 
these principles and these authorities, that such 
special engagements can be imposed upon these 
men as binding and conclusive, though directly 
contrary to all natural justice, and to the known 
principle of all maritime law, which considers 
freight as the mother of all wages; and that^ 
wherever the o>vner earns his freight, he thereby 
gives the mariner an undeniable title to his wages. 
There is no end to the inconveniences and injustice 
which may result from such a practice, for if a sea- 
man can, by private covenant, blindly subject 
himself to the penalties and provisions of one act 
of Parliament, there is no ground upon which he 
may not subject himself to twenty others, which 

* The Juliana, Ogilvie. HUarif Term, 1822. 
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MnuTA. --may not concern him j and these men^ who are 
jpru i9ch, ' *^® favourites of the law, on account of their im* 
1825* becility, and placed particularly under its protection, 
may be made the victims of their own ignorance 
and simplicity. To such men, no such response 
can be made, as that which is irresistibly made in 
other cases of contract — it is your own contract, 
j you have signed it with your eyes open ; for they 
want both organs of sight for reading, and oi^ns 
of discernment for judging. To those who are 
acquainted with this Court, it can be no secret how 
deeply some of these men are affected with sur- 
prise and concern, when they find that they have 
ever executed any engagement drawing after it 
consequences so disastrous. 

If the law which applies, undoubtedly, the words 
<< conclusive and binding/' to the two covenants 
therein specifically described, as the necessary con- 
tents of the mariners' contract, is moreover to be 
extended to all the special engagements which 
their employers may interpose in that contract, it 
may appear to found a strong demand for the in- 
terposition of a Court of £quity, for the regulated 
protection of that class of individuals, against the 
danger of such undue advantage being taken of 
them. Such is the known rule of the Admirdty 
I Court, founded on its equitable nature and consti- 
j tution, and I know not that it has ever be&i inter- 
1 rupted in this mode of considering these special 
contracts. 

The primary and particular objection taken in 
this case is, — First, to the correctness of the de- 
scription of the voyage; which objection, if 
founded, exposes a fatal defect in the body of the 
instrument* It is described there as a voyage 

12 
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fri>m London to New South Wales^ and India^ and mikkkta. 

♦ ... 

to return to a port in Europe. In the margin, there ' . 
is added, in ^ way hardly legible, and without any 1825. * 
reference, as to whet'e these words are to come in, 
** or elsewhere." Now, upon the face of the in- 
strument, I think it perfectly clear, that the words 
•* or elsewhere,*' were inserted upori an after- 
thought ; at any rate, if written at the time that 
the other parts of the description were, they wotild 
have been placed in a different situation. I I'ely 
not upon any observable difference in the colour of 
the ink, or the ehtoacter of the writing, though 
there may be siich ; — * it has other strong features 
of interpolation. 

The master, without being supported by the tes- 
timony 6f any olie witness on board ; and in no 
small degree contradicted by two of his own petty 
officers, the ship's steward, and the armourer, 
swears that it was written at the time. I think, 
that the reason he assigns for its being so done, is 
rather inconsistent with the strange position in 
which he has placed it. He says, that having for- 
merly been in the Ectsi Indies^ and finding occa- 
sion to go upon a voyage not mentioned in the 
ship's articles, he found great difficulty, as in truth 
might reasonably be expected, in inducing the 
crew to go along with him on that voyage, without 
entering into a fresh cotitract ; and that, to guard 
against such inconveniences in future, he had ever 
since been careful to insert the words " or else- 
where," in all mariners' contracts. Now, if such 
was to be the virtue of these words, and such was 
his caution for the continued use of them, I think' 
he would have taken care to put them in a very 
different situation to that which appears upon the 
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fiice of this instrument, and which could not fiul of 
exciting reasonable suspicion. 

It is likewise inconsistent with the notions, which 
he is forward to avow, of the power confided to him 
by his owners, of changing the voyage whenever 
he thought fit, and which he thinks it would have 
been very unwise not to have confided to him, 
though an apparent breach of an act of Parliament, 
and of a solemn contract by which his owners were 
to be bound, and of which other parties had a vest- 
ed right in demanding the observance. It appears 
highly improbable^ too, by the unanimous denial of 
the crew on board, and the determined conduct of 
most of them under such persuasion, that any such 
words as ** or elsewhere,'' composed a part of the 
original contract, or that they ever heard of them 
until after their arrival at Port Jackson ; and there 
was no witness that proves that they were so writ- 
ten, though the master had read the contract 
publicly over to them upon the outward voyage, 
on some dissatisfaction which they had expressed, 
and which made it quite impossible that the words 
** or elsewhere," should not have been particularly 
noticed. And when these words were read for the 
first time at Port Jackson^ there was a general ex- 
pression of surprise and discontent, and an express 
complaint made by the crew, who desired to know 
where he intended to take them, and information 
was distinctly conveyed to him by more than one 
of them, that he must answer for his breach of the 
articles when he returned to Great Britain. 

The master is a single unsupported witness, as 
well as a considerable party in this cause, for it is, in 
fact, his own conduct that he is called on to de« 
fend, and he is contradicted by at least five others, 
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two of whom are perfectly disinterested in the pre* MiMiEYik. 
sent suit, and were, as I have observed before, ^ ^^^ 
petty officers on board this ship. He has not pro- i»25. 
duced a . single witness to support him, which is a 
striking circumstance, though several of the crew 
who went with him from England returned with 
him. In fact, I am under the necessity of observ- 
ing, that the captain is th^ only witness whom he 
himself, the conductor of this suit, has ventured to 
produce from on board the sbip, excepting the 
mate, who entered the ship at a very late period 
after its return to Sydney Cove ; and I am com- 
pelled to add to the observations made upon the evi- 
dence applying to this particular fact, that the same 
party who is encountered by such strong contradic- 
tions, is likewise upon other material facts encoun- 
tered so effectually, as to make it irresistably ne^ 
cessary for me to consider his representations as at 
least subject to the imputation of great inaccuracy. 

Now^ upon this balance of evidence, as I have LCmitatioo of 

'-*^ the words •* or 

inUmated, I strongly incline to hold, that these eiwwbere." 
words did not compose any part of the text of 
the original contract ; but, if they did, I have no 
hesitation in asserting, that they are not to be taken 
in that indefinite latitude in which they are ex- 
pressed ; they are no description of a voyage ; they 
are an unlimited description of the* navigable globe; 
and are not to be admitted as a universal alibi for 
the whole world, including the most remote, and 
even pestilential shores, indefinite otherwise both 
in sp^ce and time : they must receive a reasonable 
construction, a construction which, I readily admit, 
must be» to a certain extent, conformable to the 
necessities of commerce; for I hope that few 
men's minds are more remote than mine from a 
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MnuTA. wish to eDcou;ri^ any wayward opposition in sea- 
"~T7ir~ nien to those necessities, or to the fair and indis- 
1 825. p^nsable indulgence which such necessities require ; 
for no class of men is more interested in supporting 
the maritime commerce of the country than liiese 
persons themselves; but the entire disadvantage 
must not be thrown upon them : the owners must 
make their sacrifices as well as the mariners. 

The word " elsewhere" must, in its construc- 
tion, vary much, according to the situation of the 
primary port of destination ; -~ if it is applied to a 
country remote from all neighbouring settlements 
it is entitled to a larger construction *— if to one 
which is surrounded by many adjacent ports, the 
limitation would be much narrowed ; and I cannot 
help observing here, that the captstin has deprived 
himself of an extensive latitude^ by describing 
his primary port to be in the neighbourhood of 
many adjacent ports which could supply cargoes. 
Where a trade is carried on notoriously in an 
established course, and that in a remote part of 
the world, where various obstructions may occur, 
I will not say, that the Court might not strain hard 
to support a change of voyage, even on an imperfect 
description of it contained in the articles, if it ap- 
peared conformable to the general routine of the 
commerce there carried on, and presumed to be 
generally known to all persons who resorted there. 
In the case, for instance, of a return voyage to 
India to collect a cargo ; if it was the constant 
habit of vessels to pursue any established course, 
the Court might possibly favour such a construc- 
tion of the contract, although not specifically e^* 
pressed, though it would certainly very much ifli- 
prove the Court's view of such a question, if t^at 
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appeared to have been done, which appears by the MiMmnri. 
evidence here to have been done in several in- ^ ., ^^^ • 
stances, «— making an addition to the rate of wages, 1.8254 
conformable to the value of navigation and sea 
service in that quarter of the globe } for that might 
be properly considered by the owners, and perhaps 
by the Court, as taking their fair share in the dis- 
advantages that attended such an adventure. 

I come now to the evidence of other material 
facts. On landing the cargo at Port Jackson, the 
crew, as I have already observed, expressed thei^ 
extreme disappointment at the change made in 
their destination, in breach of the articles which 
they had subscribed ; they are threatened by the 
captain, who is certainly a person of lofty prero^ 
gative notions, who claims the right to carry them,^ 
and says that he can and will carry them where- ' 

ever he pleases, even to hell itself, a very favourite 
place of consignment in his judgment. The only 
choice preserved to these men was between a pri- 
son and a continuance in the ship, for such is the 
law and justice of that country ; that it seems no 
other option is allowed to a seaman, whether he 
quits his ship for a just cause or none at all — that is 
never subject of inquiry. In this choice of things, 
they elect the ship, reserving to themselves, as they 
had an undoubted right to do, their demands for 
legal redress in the justice of their country, for 
such it appears was the general theme of convers- 
ation amongst them. They remained on board, 
performing their duty, and even if this had not 
been a compelled preference it would not have de- 
prived them of that resort. The articles were vio- 
lated, and remained so, though they elected, under 
all circumstances, to remain in the ship under this 
forced deviation. 
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irfnn»vA. A voyage was commenced upon a course of ex- 
periments to procure a cargo. From Port Jackson 



1825. they proceeded in search of a cargo to New Zea- 
landy where not a man ventures to land, for fear of 
being made a meal's meat of by the cannibal inha- 
bitants, as they are represented to be. From hence 
they take an enormous flight to Valparaiso in the 
south seas, where they take on board what the 
master will not allow to be a cargo, but only 
part of a cargo ; and the ship then proceeds to 
Lima^ where nothing is done, and thence a fresh 
flight to Otaheite, at neither of which places does 
this voyage of experiment afibrd any articles of 
cargo. From this last place the master bends his 
course back to Sydney CovCy and after selling the 
partial cargo taken in at Valparaiso, and receiving 
payment for the same, they then procured a cargo, 
which they carried to Calcutta, for which place they 
ought to have proceeded originally : they landed 
their cargo, and were occupied in taking on board 
a cargo for England, the men all this titne, with all 
apparent diligence and alacrity, discharging their 
duty. On two Sundays, days usually of repose 
and indulgence, they were employed, yet no ne- 
cessity is shown for denying the usual remission of 
labour. It is also stated, that on the third Sunday 
they had hoped to obtain the usual indulgence. On 
that morning, however, at a very early hour, a great 
quantity of hides having been brought to the ship, 
they set to work at five o'clock in the morning, to 
obtain the indulgence of going on shore in the after-' 
noon, and finished their stowage of the hides by one 
o'clock, and then sat down to dinner in that warm 
climate, solacing themselves with the prospect of 
obtoining their long expected indulgence of going 
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on shore ; but instead they are informed, that they Mix«va. 
must go to work in the afternoon of the same day j^rai^ih, " 
wherein they had worked so many hours, to stow ^®^- 
the hides more completely which they had put into 
the hold with so much labour during six hours of 
the morning. 

They requested the indulgence which they had 
promised themselves, upon the faith of the usual 
practice, and of their meritorious exertions in the 
morning, and applied to the captain personally and 
respectfully to that purpose, but received the usual 
answer of a refusal, expressed in the usual terms of 
a reference to the favourite place of consignment 
to which I have alluded. Upon this refusal of the 
captain, who himself immediately afterwards pro- 
ceeded to the shore, they followed his example. 
Such a refusal, so produced and given, appears to tL 
person, who must express himself with caution on 
such a subject, to be an act of at least harshness 
and indiscretion — an opposition to a. fair request, 
under all the circumstances, that had taken place. 

Now, I am desirous of avoiding any expression 
that can endanger the discipline that must be up- 
held on board ships, and therefore, I only venture 
to say, that no necessity being shown to them -— 
for upon that point the master is contradicted by 
his own witness, the mate, so far as the mate's re- 
membrance goes ; it appears at least to be what I 
have described it, — a harsh and indiscreet act of 
authority, and what an owner must very much dis- 
approve, as tending to provoke disgust and dis- 
obedience. It had of course that effect upon these 
mariners, who had very meritoriously stuck by 
their ship, and undergone the drudgery of loading 
a fresh cargo, but who, upon this harsh treatment. 
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took the remedy into their own hands, and pro- 
jp^ig^ ceeded to the ^ore. In the evening they stated 
1BS5. their case to the town^seijeant, including the 
great original grievance^ of an entire defeazance 
of the ship's articles, by the compelled ramble to 
New Zealand and the distant ports of the south 



The magistrates issue a summons to the captain 
to appear and answer the complaint. After con- 
stdtations, both private and public, with the cap- 
tain, the magistrates appear to act upon the same 
pvindple of law as that which prevails at Sydney 
Cwe -~ that where a seaman quits a ship, he is only 
to make bis election between the ship and the 
House of Correction. The sailors unwillingly re- 
pair to their ship, but are absolutely refused ad- 
■aission by order of the captain, which amounts 
nearly to a dismissal, and they return to the sh(tfe, 
when they are committed by the magistrates to 
the House of Correction for 95 days ; at the end 
of that time they are taken in the police*boat, and 
put on board the ship, when they collect their 
clothes and hammocks, which they carry off with 
them to the shore. 

Unfounded and unsupported -charges of having 
stolen the ship's hammocks are dismissed by the 
magistrates, as is likewise another equally unsup- 
ported charge, of having neglected to clear the 
hawser, a duty which had never been imposed 
upon them. The mariners' case ends, with their 
acceptance, after a month's interval, of stations on 
board another ship, about to proceed for England^ 
at nearly a double rate of wages to that which they 
would have been entitled to, if they had continued 
on board the Minerva. 
:;K Now, upon this state of facts, I am of opinion — 
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First, that the words ^* or elsewhere/' composed Mnm^A. 
no part of the original contract, but were interpo- " 

lated afterwards to countenance a deviation from 1825. 
it In the second place, that if they did compose 
a part of the original text of the contract, they are 
words that must receive a limitation, and such a 
limitation as will not by any means privilege these 
wild and eccentric rambles, which the captain has 
thought proper to take, upon a voyage rather of 
experiment and discovery, than of commerce, and 
which can be defended upon no principle, but such 
as he has unwarrantably laid down in asserting 
that he had a right to carry them wherever he 
pleased, and that his owners had given him that 
leight ; for it is proper to inform him that he never 
possessed such right, and that his owners could not 
convey any such right to him. He must under- 
stand, that his owners are only one set of parties to 
the contract, and that the other parties to the con^ 
tract are not bound to submit to all variations 
ipfjiicb even the owners themselves may think fit 
l(Q intiroduce into it, subsequent to its execution, 
without the consent of the mariners ; both parties 
ar^ equally bounds and the one party not more 
than the othen 

I am of opinion, in the third place, that the con- 
tract being thus defeated, was not reinstated by 
any succeeding act of either party. What was 
done afterwards by the captain acting for the 
owners, was a mere continued violation of it, and 
the submission of the men to that violation could 
not divest them of that remedy which they had 
reserved to themselves — of a resort to the tribunals 
of their country for satisfaction. If even they had 
enjoyed the opportunity of a safe escape, it would 
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MiimTA. not have recommended them to the Court to have 

used it ; for I will not venture to lay down so 

1825. hazardous a proposition, as that sailors, when the 
articles are violated by their captain, are bound, 
at the peril of losing all their right to legal redress 
for such violation, to quit the ship instantly, there- 
by subjecting her to all the inconveniences and 
dangers consequent upon such a desertion, in a 
place where the deficiency of mariners could not 
be easily supplied. This Court would not have at- 
tributed any such effect to their submission, even 
if it had not been compelled by necessity. They 
had a right to submit to the expired authority, re- 
serving still to themselves the ultimate satisfaction 
which they looked to. And I am of opinion, in 
the fourth place, that the mode of treatment, which 
they have received at Calcutta^ justified their retir- 
ing from a service in which they had meritori- 
ously hitherto submitted to what was, in its later 
stages, an usurped authority. 

A great outcry is indulged on account of the 
increased expence which their retirement entailed 
on the owners, which is very differently estimated 
by the captain at 400/. or 500/., and by the mate 
at nearly 200/. Be it what it may, two consider- 
ations may be opposed to that complaint ; first, that 
it is justly attributable to the treatment which they 
had received ; and the second, that they have a 
much greater right to be considered the injured 
party in the imprisonment of twenty-five days im- 
posed on them in consequence of the complaint of 
the captain, founded upon no sufficient ground of 
reason or justice. 

I think I cannot dismiss this subject without 
some notice taken of two of the witnesses out of 
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the three, who have been produced by the captain MmvwA. , 
— they are members of two considerable houses of "TTTTT" 

f Aprti 19th, 

trade in this city — they know nothing of the par- 1825. 
ticular facts of this case, but they are examined 
upon the general course of navigation in such 
voyages, and upon the usual mode of instructing 
their captains : upon the first of these points the 
one witness deposes, that he has heard of such 
voyages, but knows of none such as those inta the 
south sea after going to New South Wales : — the 
other, that he never heard of any such, which tes- 
timonies are certainly sufficient to negative any 
such known and established course of navigation : 
but they both admit their own and the general use 
of a very loose and indeterminate description oft/1,/1 
their instructions given to their captains on such ] 

voyages. I mean no disrespect to these gentlemen^ ; 
who, I understand, are respectable persons, when 1 ' 
add, referring them to the observations I have 
already made, that this practice appears to require 
some revision ; they will recollect that these men 
have a country, and a home, and possibly wives ; 
and families ; and that the banishment of such men 
to remote regions of the globe, for an indetermined 
course of time, and occupation against their con- 
sent, and in defiance of a solemn contract guaran- 
teed by an act of the legislature, is a practice which, 
however approved by those who profit by it, most 
other men will be apt to think is much more easy 
to be described than to be defended. Upon the 
whole, I do with satisfaction of mind, pronounce 
for the wages and the expences. • 



* See the next case. 
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May 4tb, 
1825. 

Mariner's oon- 
tnct^-Onan 
engagement to 
go **Jrom Lon- 
don to Batavia, 
the East India 
seator^tewheref 
and untU the 
Jlnal arrival at 
fifty port orporti 
m Europe:" 
Heldftfaat upon 
tfaeairifalofthe 
ship at Cowet 
for orderBy (aa 
prevUnufy 
agreed between 
the ofvn«r«and 
matter) the sea- 
men were not 
bound to pro- 
ceed on a 
further Toyaga 
to Soetertbm, 



GEORGE home; Young. 

^HIS was a cause of mariner^s wages. The 
petitioner (Larsen) alleged, that, in May 1828, 
the George Home being in the port of London and 
bound on a voyage to Batavia or any otJier port in 
the East Indies, and hack to the port o/*London, he 
shipped himself for the voyage, and signed the 
usui^ articles for the performance of it; that, 
being a native of Denmark and not able to read 
the articles, he was informed of their contents by 
the master only, and from such statement appre- 
hended the voyage to be back to the port of 
London : that the ship safely arrived at Batamt 
where she took in an assorted cargo, and arrived 
at Cowes in the Isk of Wight, on the 17th Februanf 
IS24, where she anchored. That whilst lying 
there, he and the rest of the ship's company were 
informed that the vessel was intended to proceed 
to Holland instead of the port of London; and 
that the master for the first time then informed 
him and the rest of the men, that the articles 
obliged them to proceed to any port or ports in 
Europe; that the crew thereupon remonstrating 
against such further voyage, the captain sent twelve 
men on board, and directed the mate to send the 
ship's company on shore, and if they refused, not 
to let them have any provisions ; that accordingly 
the mate locked up the bread-room, and nine of 
the crew summoned the captain before a magis- 
trate, who ordered the men to return to their duty, 
which they were prevented from doing by the 

19 
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mate, who sent them on shore 'again in pursuance GxomsHok» 

of direction^ from the captain j and who, moreover, . 

told them, that if they remained a month on 1825. ' 

board, they should not be supplied from the 

ship's stores. -^ On behalf of the owners it was, 

in substance, alleged that on Larsen being hired, 

he was informed by the master that the voy- 

age was to be to Batavia and to any other port 

in the East Indies, and until her Jinal arrival at 

any port or ports for the discharge of her cargo 

in Europe, and that the articles were read over or 

fully explained to him ; that at Batavia the ship 

took in a cargo of coffee and rum, the produce of 

the Isle of Java / that it was fully understood 

amongst the crew that she was to call at Cawes for ^ 

orders as to the port in J^urope at which she should 

deliver h^r cargo^ and that soon after her arrival 

at CkmeSy orders were so received by the master to 

proceed to Rotterdam for that purpose ; that upon 

the crew being informed of this, seven only except^ 

edy tiiey declared they would not go there, and re« 

fused to assist in sighting the anchor to prevent its 

I>ecoming foiilt and to enable the pilot to moor the 

«hip nearer in land ^ that in consequence of their 

TefUsal to work, the master stopped their allowance 

of grog } that so far from obeying the order of the 

magistrates, they refused to* go with the ship, 

unless the master would pay them their wages and 

h^ve fresh articles entered into j that the ship was 

delayed by such refusal, as the master was obliged 

to hire twelve men by the run, at six guineas each 

to take the ship to Rotterdam^ and was prevented 

from proceeding on such voyage till the firi^t of 

March. . 
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GioEesHoMx. On behalf of the mariner, Lmhington & Hag- 
^^ ^^^ gard adverted to the principles upon which the 
1825. ' case of the Minerva^ Bell *, had been decided, 
and argued, that they were applicable to the 
present case, and would govern it. The owners 
had entirely failed in proving their own averment 
that the articles were read over to or duly ex- 
plained to the seaman, who w£6, in this case, an 
illiterate foreigner, and were thus responsible for 
their own negligent conduct. They had neither 
examined the captain nor the attesting witness to 
the contract, so that they had failed to discharge 
the duty imposed by the law upon them ; that in 
cases of forfeiture, the best evidence of which the 
nature of the case admits, ought to be given by 
the party who insists upon the forfeiture. They 
admitted, however, that it might, occasionally, be 
necessary to repose some discretion in the captain, 
as to the homeward port, but that, under such a 
vague and general description of a voyage as con- 
tained in these articles, the ship might be taken to 
every port in Europe^ and the mariners be ulti- 
'mately lefl abroad, for the engagement would end 
' upon the discharge of the cargo, and it was not 
stipulated that the voyage should terminate in this 
country. They then commented upon various 
clauses in the body of the printed articles, (which 
were in the ordinary form,) to show that a specific 
voyage was required to be set forth in the heading 
of the instrument ; and that the articles them- 
selves, as also the 2 Geo. 2. c. 36., pointed exclu- 
sively to a discharge of the cargo in a port oi 
Great Britain. 



■"i-»- 
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Jenner & Dodson^ contra. — The questions upon Giokg* Homi. 
the due construction of these contracts are of '~ "~Z 

May 4tliy 

great moment. We admit that the articles are not 1825. 
strictly confined in their terms to an East India 
voyage ; but they are framed in the ordinary and 
accustomed manner, and the voyage is sufficiently 
set forth and described. [Court. — The ship 
sailed with orders to return to Cowes — that should 
have been ^ stated ; and there is an end of the 
obscurity. Cowes is a port for receiving orders. 
Until the mariner knows where the port of delivery, 
is, it is a matter of choice whether he will go. He 
may leave the ship. I don't wish to cramp the 
energies of trade, but every thing should be done 
for the accommodation of the mariner. A voyage 
to any port in Europe is enough to alarm any 
man.] If the mariners are to be let loose from 
their contract, because the place of call is not spe- 
cified, it becomes utterly impossible to frame arti- 
cles to meet the exigencies of commerce. [Court. 
— I do not see that the insertion would lead to any 
inconvenience: the men are now left in the dark.J 
We submit, upon the evidence of the two mates, 
that it was the understanding of the crew that the 
ship would touch at Cowes in her way to a port of 
discharge ; and that from the nature of the cargo, 
it was expected she would go to Rotterdam. The 
case cited varies too much in all its circumstances 
to affect the present: and it cannot be main- 
tained^ that there is any great hardship in a voyage 
from Cowes to Rotterdam. [Court. — There may 
be a long detention.] By the general law, the 
piaster is bound to restore his men to their port of 

lading. 
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jismuji Hoxi. Judgment. 

^ Mm 4th Lord StowelL -w The question in this case rc# 

is«5 sembles, in some degree, one * which the Court had 
occasion lately to consider, respecting the instra* 
ment called the mariners' contract. But it is much 
more simple in its circumstances than the former, 
for in that case much inquiry turned upon the 
conduct of the individual parties, who were mutu- 
ally charged with deviations from duty. The cap- 
tain was charged, and appeared to the Court to be 
justly charged, with a malajides in the construction 
of the instrument, and with a gross and manufac- 
tured alteration of its true and original import 
He was justly charged, likewise, with a harshness 
and severity of temper, which rendered autboritj 
a dangerous deposit in his hands* The mariners 
were charged with conduct approaching to mutiny 
and revolt, and finally with desertion y but tbo 
Court was of opinion that these imputations wer^ 
followed by a total failure of proof. 

In the present case, no such imputations are 
thrown on either side. Xt is a dry question upon 
the suflSciency of the description of the voyage^ 
the master contending that, under that description, 
he had a right to go to the port of Rotterdam for 
the discharge of his cargo, which he had brought 
from Batavia to the port oiCowes^ where he was \fi 
receive orders from the English owners in London 
for its final delivery ; the men contending, on the 
other hand, that the terms of the contract did not 
bind them to that extent, but admitting that, if such 
wsiS the sense of the law upon the terms of the 



* See the Minerva^ Bell, ante, p. 350. 






THE fflGH COURT OF ADMIRALTY. 375 

contract, they were willing to comply with its ob- Oioiutt hoks. 

ligation. Nothing fdlowed of misconduct on either 

side, but what might very naturally flow from a isss. 

present opposition of opinion, and which does not 

appear of sufficient moment to mix itself with the 

real question in the consideration of the Court 

The mariners' contract describes the voyage for 
which they undertake, " to be from the port of 
London to Batavia, to any ports and places, the 
East India seas or elsewhere, and until her final 
arrival at any port or ports in Europe.'^ This is 
certainly a most sweeping description of the ports 
of unlivery, for it comprehends every port situated 
between the southern and northern extremities of 
Europe* It would apply with equal truth to Corfu 
and Archangel; it could not in either case be 
charged as a misrepresentation. But, though a 
true description in that sense, and, therefore, not 
liable to a charge of absolute deception, yet it by 
no means answers the beneficial purposes for which 
the law makes the demand in favour of the ma- 
riner, that the voyage for which he contracts shall 
be made known to him. The beneficial purposes 
for which the law makes such a requisition in his 
favour, are, that he may know as exactly as can be 
described, for what probable space of time he sur* 
renders himself, his services, his interest, his 
domestic comforts, his health and personal conve- 
nience. These and other considerations are to 
influence his decision. With respect to the dis- 
posal of himself, he has a right to be informed as 
far as competent accuracy can be applied to the 
subject i and it is unnecessary to add that a de- 
scription, which extends over one entire quarter 
of the globe, without any more particular lirait- 
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Gbomk Hoxx. ation, though geographically true, affords nothing 

that cau be considered as bearing the shape or 
colour of such accuracy. 

It may be truly and justly said, that cases may 
occur in which the exigencies of commerce may 
not adniit of such accuracy. The variations of 
markets fluctuating often, at short distances of 
time, may make it difficult for ttie merchant to 
determine to what port the return cargo shall be 
conveyed, and in such cases the direct accuracy 
that is so desirable is not attainable. But, though 
possibly in many cases it is not attainable, yet, in 
most cases, and among others in the present case, 
a much nearer approach might be made towards 
certainty, than is made in the instance of the pre- 
sent description. I take it, that by the precon- 
certed arrangement, the vessel was to come up to 
Cowes in the British Channel, and there to receive 
orders from the English owners in London, at what 
port the cargo was to be deposited. The proper 
description of the voyage ought, therefore, in the 
mariners' contract to have been stated, for the ship 
to come to Cowes, ancj there to receive the owner's 
orders for the delivery of the cargo in England^ 
Holland, or even in the ports of the north seas, 
if there was any such latter destination intended. 
The mariner, upon such a description, would have 
received full and true information of all which it 
imported him to know, in order to determine his 
mind upon the propriety of his engagement in the 
contract ; it would be a true description, not merely 
geographically for the fact of the voyage, but for a 
proper conformity to the purposes of the statute. * 



Insufficient 
description 

remedied by 
precision* 



* 2 Geo. 2. c. 36. 
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If I am right in this view of the subject, the de- Omege homb. 
ficription contained in the present mariners' con- ^^ 
tract does not satisfy the statute. I am far from i885. 
proposing the mode I have suggested as an uni- 
versal specific for all possible cases, it is enough if 
it govern the present, and all such as resemble it. 
When other dissimilar cases occur, it may be ne- 
cessary to consider what other provision may be 
requisite. But the general principle must be that 
precision must be given as far as practicable. 

Upon these grounds I pronounce for the wages. 
From the liberality with which this cause has been 
conducted on the part of the merchants, I infer 
confidently that they will not grudge the payment 
of these wages, which these seamen had honestly 
earned in the services of a long voyage, merely 
because they felt the inclination of returning to 
their own homes, when they had approached so 
near their own doors, and when they had received 
no information of a further voyage, which, by the 
prevalence of unfavourable winds, might have de- 
layed their return for a very considerable time. For 
I by no means think that it is proved, that though 
it might be confidentially, and, even confidently, 
talked of amongst the officers, it was at all gene- 
rally, or certainly, made known to the men that 
such a voyage was to commence. 

I cannot conclude without remarking, rather as 
a matter of general observation, than of any parti- 
cular censure upon the case, that there appears to 
be a laxity and inaccuracy both about the struc- 
ture and execution of the mariners' contract, which 
requires to be corrected. The present suitor, who 
can neither read nor write, never had the contract 
read over to him. It is described as the practice, 
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HoMs. to have only one mariner calted in at a time to 
j^ ^ execute, without any witness on his part to testify 
18S5. the reading and the execution. It is more than a 
matter of doubt, whether one of the mariners signed 
before he arrived at the equinoctial line, though 
required to do it within Uiree days afler entering. 
Other irregularities might be pointed out in the 
execution ; and as to the present structure of such 
instruments, it would take me up a very inconve- 
nient .time to point out half the impertinences mih 
which it is stuffed, and which it is high time 
should be corrected. I pronounce for the wages, 
and expences of suit. 



uu9 1 1th, PORCUPINE. Laing. 

18S5. 

Bfariner's wa. ^HIS was a suit for mariucr's wages brought by 
T^J^of' WUUam Nicholas^ for his different services on 
rTth^foJJSrf board the above ship,, from the 14th o^May 1821, 
there being no jq tjjg yth of Nwember 1823, in a voyage from 
td^^n*^^ London to South America^ and back to England. 
itJ^o^ The sum claimed was 105/. 13^. while tiie tender 
Xm^^ made amounted only to 22/ 16^., being the balance 

of a gratuity at the rate of 2A per month. 

On the part of Captain Laing^ (the sole owner 
of the ship,) Lushington. — The claim is made for 
three periods of service as mariner, at^2/. 5$. per 
month, from the 14th of May 1821, to the l6th o( 
December ; then as second mate, at Ql per month 
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l&ll ,tbe 6th of November 18SS ^ and from that day PoMimMb 
to the 7th of JN^o'oember 1823, as chief mate* at 37 ^ 

dollars per month. But it was not in the coiiltem- ^92$, 
plation of the parties that such wages ahould be 
given, or could be earned by the services of this 
man : t^e evidence shows, that neither the duty of 
chief nor of second mate was wholly discharged by 
him, and that he was incompetent to perform it# 
It is also proved, that when he came on board, the 
vessel had her full complement of men } and he 
was received as a supernumerary^ faughan^ the 
i^ncle, has given his evidence, not only with a 
natural bias of affection, but with a vehemence 
against Captain Laing^ that deprives his testimony 
of all credit For is it probable that he entrusted 
his nephew to his care without enquiring and satis* 
fying himself as to the character of the person 
whom he now so severely censures, and of whose 
character he now denies to have had any previoua 
knowledge ? It is clear^ that the only object that 
he had in view for this nephew of 17 years old, 
was to enable him to improve his nautical know-* 
ledge ; and on this account no capacity nor rate 
of wages is attached opposite to his name in the 
articles. Even the uncle allows that << for a chief 
mate he considered him to require a little more 
experience,'' and from the evidence of Mr. Blacky 
who came home in the ship from Lisbofiy it appeara 
that he was frequently directed by the captain to 
interfere and act as chief officer when the wind 
came on to blow fresh, so that Nicholas was only 
entrusted with that service when the exercise of it 
was not attended with any danger to the ship : he 
was regarded more as an appren|;ice than a seaman, 
and was treated in that character by the captain. 
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PoMUHKs. And it is also in evidence, that the party expressly 
juojfinh, declared, during the voyage, « that he was on no 
IB25. wages, only what the captain chose to give him." 
The wages claimed were not given except to men 
of the JSrst class in their respective stations, and 
then only for short voyages when they sailed 
under the flag of the country to which they were 
bounds and were liable to be attacked and plun- 
dered, and to be discharged as soon as the ship 
reached the port to which she was bound. He 
submitted, therefore, that he was not entitled to 
wages, at least to the extent in the schedule. 

On the part of the mariner, Jenner argued that 
the statements on the other side seemed to admit 
that some remuneration was due. His party cer- 
tainly sailed without any specific designation or 
character, and without any sum affixed to his name; 
but he had received 91. as wages for one month in 
advance* and it was agreed they should be raised 
according to the rank he might hold from time to 
time ; and he went on board with a chance of pro- 
motion, as the captain observed at the time^ that 
he had no doubt, from his former experience, that 
some of his officers would leave him from the great 
inducements held out to them by the patriots; 
and he was successively appointed to the situations 
that had been correctly stated. By the time, 
therefore, that he succeeded to these appoint- 
ments, he was perfectly competeilt to fill them; 
for the observation made upon the evidence of 
Captain Vaughariy as to want of experience in his 
nephew, loses all its weight, when it is remembered 
that, during a period of six months, he was ac- 
quiring information as a mariner, and for a whole 
year was on active duty as second officer, before 
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w 

he arrived at that service for whieh he was not Foworm. 
quite adequate when the ship sailed. He was ac- ^^^ 

knowledged by his captain as chief officer; he isss. ' 
kept the log in that capacity; he is the person 
who is blamed when a boat is lost ; there are no 
persons whose names are inserted in the articles as 
filling these offices at the time we prove Nicholas 
to have held them : Black disclaims, for himself, 
the character of chief mate, and acknowledges the 
receipt of a compliment of 10/. from the captain, 
who occasionally availed himself of his services ; 
nor is there any one besides who has all the re- 
sponsibility of chief officer from the time the ship 
quitted Valparaiso and during the delivery of the 
homeward cargo, which he entirely superintends. 
In reply to the charges made against Nicholas^ 
he relied upon the certificate of the captain << that 
he had found him careful and attentive, and at 
all times^anxious to fulfil his orders." 

Judgment. 
Lord Stowell. — If this were a case that involved 
any question of general law, I should reserve it for 
further consideration ; but it is one merely of fact, 
with its circumstances considerably reduced by 
the tender that- has been made, thereby acknow- 
ledging that some services have been performed 
and should be remunerated. The case is, there- 
fore, narrowed to a question of quantum. It has 
been contended, on behalf of the defence, for 
which the defendant is much indebted to the in- 
genuity of his counsel, that no right exists on the 
part of the mariner to receive more than 59/* : I 
am not, however, inclined to watch the arguments, 
by which this statement is attempted to be sup- 
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ftMMWfiM. ported, very strictly; for there has been throughout 
^ jj- the proceedings in this cause an attempt to rob 
1SS5. this young man, not only of his nautical skill and 
acquirements, but likewise of his character for 
common honesty ; for it is pleaded, ** that he was 
inattentive to his duties on board, and was several 
times charged with petty thefls, in consequence of 
which he was disgraced, and ordered not to appear 
on the quarter-deck again :'' and various witnesses^ 
have been brought forward in support of these 
averments, which appear to me perfectly ground- 
less and unsubstantiated. This course of proceed- 
ing enters very much in1;o my consideration of this 
case, adopting fully, as 1 do, the repr^entation of 
its merits^ as made by the learned advocate, who 
has, with great effect, answered the observations 
that were made in support of the defence. Upon 
this view of the subject, and with a wish to re-esta« 
blish the character of this young man, as much as 
is in its power, the Court is of opinion to pro* 
nounce for the wages schedulate, with thie ex^ 
pences of this suiu 



THE HIGH COURT OF ADMIRALTY. 5g5 



THE KING, IN AlS OFFICE of admiralty, t;. JuneSth, 

PROPERTY DERELICT. '"^^ 

QN the 18th of November 1823, an application Appropriatioii 
was made to the Court for a monition against wJ^e^^^ 
Joseph Johnson, master of the brig Integrity, to ^^^ %^ 
show cause why certain goods found on board a a ^^ne of con. 
vessel derelict, or the value thereof, should not be ^Sn^<2!«y 
brought into the registry of the Court, to be pro- STi!^-^ 
ceeded against as droits of Admiralty. i9c2ga.o.is. 

The joint aflSdavit of Robert Haynes and William 
Ashton, late seamen on board the Integrity, set 
forth, — <• That being on a voyage fromLiverpool 
to Jamaica, on the 14th of May 1823, the Inte^ 
grity^ at about three days* sail from Madeira, fell 
in with a merchant vessel water-logged, and so 
shattered that they could not make out what she 
was, except that she was not an English vessel ; 
that she appeared to have been drifting about the 
sea several months, as her sides, and even her 
deck, were covered with barnacles ; that the mas- 
ter and mate of the Integrity boarded the wreck, 
and fished down her hatchway with a boat-hook, 
by means of which they dragged up a heavy trunk, 
containing various gold coins to the value of be- 
tween 300i and 400/., some gold watches, rings, 
&c. ; they also got up some cordage and claret, 
but found no papers that could lead to a discovery 
of the owners, neither could they, go below on 
account of the water.'* 

It appeared that the cordage was used up on 
board the Integrity, and the claret drank by the 
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master and crew ; and, on their return to Liver- 
pool, that Johnson divided the gold coin with his 
crew in tolerably fair proportions. 

The King* s Advocate stated, that the law did 
not sanction a private distribution ; that whatever 
property is found derelict must be restored upon 
the payment' of a salvage, — to the owner, if he 
appear in due time ; but if not, it must, subject 
to the same demand, be condemned as a droit of 
Admiralty. 

The monition was decreed ; and, in a few days, 
the master (Johnson) brought in the property, ac- 
companied by an affidavit as to the goods that bad 
been found, and as to his perfect ignorance of the 
law with regard to them. A decree of condemn- 
ation subsequently passed, and upon a prayer, on 
the part of the master, for a salvage remuneration, 
the Court directed a moiety of the coin and other 
articles heretofore brought in by him, to be deli- 
vered out for that purpose. 
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In an action 
against the cap- 
tain of an E, I, 
C. ship for per- 
sonal damage, 
on the ground 
of excessiye 
punishment : 
Held, that the 
justification was 
sufficiently 
est^lifihed. 
Charge dis- 
missed. 



LOWTHER CASTLE. Bakek. 

Judgment. 
LORD STOWELL.^This is an action brought 

against Captain Thomas Baker, master of the 
£ast India Company's ship Lowther Castle, for' 
damages, on account of an unjust, or, at least, ex- 
cessive punishment, inflicted upon Michael Corner^ 
ford, a mariner of the said ship. The imputed 
offence, which occasioned the infliction of this 
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punishment, was — that of a lazy and negligent Lowthbk 
performance of his duty, in unloading the ship, and ^^^^ 



of disrespectful words addressed to the officer^ who June 8th> 
had made an observation upon the insufficient dis^ 
charge of his duty. The punishment was that of 
thirty-six lashes, inflicted upon his bare back, after 
an imprisonment of four or five days in irons ; for 
which he claims a compensation of 200/. damages^ 
The proceeding, which finally led to this punish- 
ment, was conducted by four of the officers^ con- 
stituting, what is styled, in the language of these 
papers^ a Court of Inquiry, the. captain then being 
absent upon business, at the city of Canton^ Upon 
his return on board the ship, he received the report 
of his officers, sOid, on that report, and the declar- 
ation of their opinion thereon, be directed the 
flagellation complained of. 

It does not appear to me that there is any doubt- 
ful question of law, arising upon the illegality of 
inflicting bodily correction upon ofiending mari- 
ners-^ such punishment being commensurate to 
the oflence committed, being awarded by due au- 
thority, and being administered with due moder- 
ation. The law, recognising the authority, has 
been settled in the cases referred to by the coun- 
sel on both sides^ * It originates in that necessity 
of compelling, if it cannot be otherwise had, by 
bodily suffering, that attention to the maritime 
duties, in which the lives and fortunes of so many 
individuals are so intimately concerned. There is 
no branch of our commercial maritime service in 



* Abbott on Shippingy p. ii. c. 4.8^4.9 and the authoritiea 
referred to in the potes. Watson v. ChrutiCf 2 Bos. & PulL 
224*. Also the Jgincourtf Mahon, supr^ 272.' 

C C 
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LowTHiR which the lives and fortunes of those on board, as 
^""' well as the fortunes of many other persons, are- 



June 8tii, more extensively concerned, than that of the ship- 
ping of the East India Company ; and the power 
of securing those interests, by penal infliction, is^ 
BO where more cautiously guarded than on board 
those ships, it being, as I understand, a standing 
regulation of that Company, that no such infliction 
should take place under the sole authority of the 
captain, though the captains employed are gene- 
rally a very respectable body of men, but must be 
sanctioned by the report of such a Court of Inquiry 
as I have described, and the whole proceedings^ 
finally reported to the Governors of that Company^ 
upon the return home of the vessel. 

The immediate transaction in whicl^ this matter 
originated was in the unloading of part of a cargo, 
consisting of logs or billets of wood, about which 
this mariner was employed. He had to receive 
certain heavy logs of wood, from a lower deck, 
from a person who was to hand them up to him> 
and he was ta receive them and hand them up 
further. In the performance of this duty he was 
extremely negligent and idle — so much so, as to 
attract the observation of the superintending officer, 
who remarked to him how much more diligent 
a youth was, employed nearly in the same vay, 
whose name was Long, and who was ready to re- 
ceive and hand upwards two logs of wood, while 
he handed only one. In answer to this observation, 
he only said, that the other worked too hard, and 
would not be able to hold out long, and that he 
himself would take it easy, and would not huny 
himself ; that is, in other words, that he would not 
alter the behaviour of which the officer complai^^ j 

19 
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upon which the officer observed^ he was a dis- LowTHsa 
respectful fellow. ^'^^ 



Now, if this was the solitary instance of misbe^ June 8tfa» 
haviour, I should be inclined to admit that the i„ the pu^sh. 
punishment inflicted rather exceeded the offence, ^^f^j^ 

* ' man forimsoon- 

thpugh the offence was twofold -«• that of slackness <iuct, prenou* 
in the performance of his work, and of a disrespect- ^JS^v^be 
ful reply to his officer, who had reprehended him. ^32db j^ 
It was, therefore, a very natural policy on the part fi«««»* . 
of his counsel (Dr. Licshington^) to hold out, that 
the attention of this Couit must be entirely cpn^* 
fined to that charge ; and that neither the Court 
of Inquiry, nor this Court, at present, could look 
further back. But this point, emphatically adverted 
to in the opening, was not pressed in the argument, 
and, indeed, could not have been pursued with any 
effect. The general good character and behaviour 
of this man had been pleaded, as usual, in the sum- 
mary petition ; and fjiis is met by a direct oppo- 
sition, contained in an undisputed article of a de- 
fensive allegation, given by the captain. The facts, 
thereficHT^, of general character and demeanour 
are directly put in issue between the parties, 
and I am clearly of opinion, that the Court of In- 
quiry, and the captain, and this Court, have a right 
to look further back, and to see whether this was 
an ^isolated act, or a continuation and habit of 
misbehaviour. It is not, as upon an indictment, 
when a single offence is charged, and if the party 
is cleared of that, can be pursued no further. He , 
mixes i^ain with the general mass of society, per- 
haps wil^ more or less imputation upon his cha- 
racter ; but he is not associated in the same vehicle 
with tlie persons who have tried him, and who have 
a right to protect themselves against the dangers 

c c 2 
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Lownm that might follow from his own future conduct, or 
^" from the evil example which it might have held 

June 8th, out to the practicc of others. It is a procedure 
connected with the future safety of the ship, d^ 
pendent upon the conduct of the mariners, and 
whose habits of behaviour are, therefore, highly 
interesting to them. If those habits are of a mis- 
chievous nature in themselves, and, still more, in 
the example of impunity which they would hold 
out to others, they are objects of fair consideration 
in the estimate of the penalties applicable to any 
act arising out of any such habits — laziness for 
instance, and slackness in the performance of 
duties, are not single acts, but continuations of 
habit, and the same observation will apply to rude 
and undutiful behaviour. The captain has, there- 
fore, with great propriety, travelled into a retro- 
spective charge of both those offences — of lazy 
and disrespectful behaviour, and I think no charge 
can be better sustained by the whole of the evi- 
dence of this case, than that he was a man grossly 
idle, with respect to work, skulking from the most 
important duties on board, and, though shelterii^ 
himself from immediate punishment, by a dilatory 
performance of what was assigned to hifli, yet 
always performing it, as one of the witnesses ex- 
presses it, in a grumbling and growling maoner, 
and as another phrases it, in a muttering and 
mumbling manner, and with a most disgusting 
show of dissatisfaction, and not without the use of 
contumelious expressions, which even the vessel 
itself could not escape, under the title of being 
only a bloody merchant-ship. 

It is impossible for the Court to consider tins 
concurrent character given of him by all his su- 
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periors on board, and to impute this enmity of theirs 
to any thing but a just displeasure at his conduct. 
The testimony of the officers who composed the Jwn^ sth. 
Court of Inquiry — of the officer who instituted that *^^^* 
inquiry, and those of the inferior officers, the boat- 
swain and armourer, all unite in representing him 
as a worthless, lazy fellow, slovenly and careless in 
his habits, by no means a good seaman, extremely 
indisposed to work, expert at skulking from the 
performance of it, and, if compelled to perform it^ 
doing it in the most negligent and dilatory and 
ungracious manner. Being satisfied by this evi- 
dence, of the general conduct and character of 
this man, I am not disposed to pay attention to his^ 
complaints, further than to consider whether the 
facts imputed to him in this charge, are not fully 
supported and highly aggravated, by its being a 
continuation of every thing that had occurred in 
his conduct before. I hope few courts have a 
more just regard for the interest and comfort of 
British mariners, than this ; but this Court will 
expect that seamen shall do their proper duty, and 
in a proper manner, and, in my opinion, this man's 
conduct has been one entire violation of it, includ- 
ing the present transaction. I am satisfied that the 
representation given by the officers, though with 
some variations, occasioned by the lapse of time at 
which they have been examined, is substantially 
correct, and justifies the making of this man pay 
the penalty of his general misconduct. 

If I coidd have seen that he was a man of ordi- 
nary diligence, and had been betrayed into an act 
or expression of insubordination, by an unusual 
failure of temper and manners, I should have been 
inclined to have taken a somewhat different view 

c c 3 
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LowTUEE of this matter, at least at its degree of malignity. 
^'^^ But I aip satisfied that the immediate acts took 

June 8th, place, as represented by the officers, and though 
the ingenuity of counsel may have discovered some 
minute discrepancies in the evidence given by 
those gentlemen, at a remote period of time from 
the transaction itself, yet that the explanations 
given by Dr. Jenner^ are more than satisfactory. 
I do not feel it necessary to repeat them ; they are 
such as generally presented themselves to my own 
mind, upon the very first attentive consideration 
of the evidence, and mv mind has not been for a 
moment dislodged from the conviction with which 
. it was then impressed : ~- that the immediate facts 
took place in the manner represented by the Court 
of Inquiry ; that the behaviour of the plaintifi'upon 
that particular occasion was conformable to his ge- 
neral tenor and habits of idleness and disobedience) 
and that the punishment inflicted was not dispro* 
portionate, nor executed with undue severity. 

I think I ought not to admit, that two out of the 
only three witnesses produced on his part, one <d 
whom is a youth of seventeen years of age, were 
produced at a time when they were out of the 
reach of a cross-examination, and that the party 
himself has confirmed the truth of the particular 
facts alleged, by his own admissions, and foy the 
oflfer of suing for pardon for the ofience with which 
he was charged. 

The Court decided, that the mariner was not 
entitled to the compensation claimed, and dismissed 
Captain Baker from apy further attendance in this 
suit. 
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PROVIDENCE. Herd. ^"[^,^^* 

^HIS was a suit of mariner's wages instituted by Manner's wa.' 
WiUiam Green, late chief mate on board the f'^condmSe^ 
above named ship. The ship sailed with a cargo of l^'S^'^Sl^f 
female convicts from Gravesend in July 1821, on chief) to the 

. -TT- -r^ . '**® °' wages 

a voyage " to Hobarts Town m Van Dteman^s given to chief 
Land, and Sydney in New South Wales, and thence ^uT^y^^" 
to the other port or ports in that colony, and until S^^in"* 
the termination of the voyage in Great Britain or the ship's arti- 
elsewhere." The circumstances of the case are absolutely ne- 
fully detailed by the Court. ^S'SSr 

Judgment. 
Lord Stowett. — There is no pretence for sup- 
posing that the attempt to fix an obligation upon 
this mariner to accept* the minor rate of wages, 
which has been offered to him, can be maintained. 
It is contended, on the part of the owner, that the 
agreement entered into with the mate upon his 
appointment at Rio de Janeiro, when the former 
mate was discharged, that the amount of pay which 
he was to receive was to depend upon the discre- 
tion of the owner, upon the return of the vessel to 
Great Britain. Now, in the first place, it is denied 
by the captain that such was the agreement, and 
the captain seems to me to have given a fair de- 
position on^ every' part of the case, and, as far as 
I can judge from all the evidence contained in it, 
to be a sensible and honest man. But even if it 
had been admitted by the captain, it is an agree 
ment of such a nature as this or any other Court 
would not be inclined to support ; as it w^as to leave 

c c 4 
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PEovsDBircx. this man at the mercy of the owner completely for 
jiiiK?i9tk '^^ remuneration of his services, after these services 
i^^s, had been performed, and well performed. I should 
not presume, that such an agreement had been 
made by the captain even if he himself had not 
denied it ; but it is positively denied on his parU 
The captain describes the agreement to be the 
only agreement that was proper to be made in such 
a case, namely, that he should receive for that 
voyage the same remuneration for his services as 
chief mate, which was the ordinary remuneration 
of other persons serving in the like capacity — a 
quantum meruit to be established with reference to 
the customary payment of persons acting in similar 
situations.. 

The tender made by the owner amounts only to 
4/., being the sum which he was entitled to in the 
capacity of second mate ; that is not a just estimate 
of the value of his services as chief matte. The 
former mate, whose removal from his office oc* 
casioned the vacancy that this person supplied, re- 
ceived five guineas jper month j and in receiving 
that, considered himself unfairly disappointed in 
his reasonable expectations;. He had served as 
first mate, in a preceding voyage, in the same ship 
at 7^* 10^« per month ; and, upon this voyage, bad 
expected to receive the same sum from the same 
owner. Upon the arrival of the ship at Gravesendt 
he found the terms were lowered down to five 
guineas ; at which he expressed great discontent, 
but thought himself compelled to submit to the 
reduction in consequence of having formed pecu- 
niary engagements which he was then obliged to 
discharge, and which he was unable to do without 
submitting to this disvantageous alteration; but 
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his discontent with thie treatment he had received PwmiwiicK. 
travelled with him during the outward voyage, and j^^i^^ 
broke out in occasional deviations from his official i^^* 
duty, and finally made his removal necessary. The 
second mate was substituted. No alteration was 
made in the signed mariner's contract with refer- 
ence to this change of situation, but he continued 
with a second mate's pay affixed to his name, and 
advantage is taken of that by the owner to deny . 
his claim to any thing beyond that sum, than what 
depended on his own mere liberality — that is a 
pretension which this Court will not support. His 
fair demand is the quantum meruit, estimated ac- 
cording to the common usage ; and it ^s not only 
the fair legal demand, but that for which the cap- 
tain himself stipulated in the particular bargain. 

This quantum meruit is difierently estimated in 
the reports of the persons appealed to. Mr. Somes, 
who is a ship-owner, considers wages of 61. per 
month to a chief mate for such a voyage to be very 
good pay ; while another witness who is described 
as a captain in the same service, and to have ar- 
rived with a cargo of convicts at Van Dieman^s 
Land at the time the Providence was there, says, 
that he paid 6/. 10s. to his chief mate during the 
voyage, and he believes that to have been the 
medium rate of wages to officers of that description^ 
upon such voyages at that time. The counsel for 
the first mate has acted with great moderation in 
taking the sum of 6/. 10^. per month. I should 
have decreed more, viz., JL 10s. which the first 
mate had received upon the previous voyage ; and 
I should have done this not only upon that con- 
sideration, but likewise in consequence of the re- 
sistance given to a just demand, and of the attempt 
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to fasten a bargain upon this man, which the cap- 
'^~' tain proves was never made, and which, if made, 
1S85. was highly improper, I should also decree it on 
account of the length of time during which this 
man has been kept out of the pay to which he is 
well entitled. 

Here has also been an attempt to fix upon this 
person a charge of a very high nature — a ch»t^ 
of contraband trading, which is entirely disproved 
in the answers to the interrogatories upon which 
alone the owner relied to support it In my judge* 
ment the owner has taken a very erroneous view 
of the whde of this case. The ship is absent from 
Engkmdmove than three years, and it is certainly an 
unfortunate voyage — but why is it so ? Because 
the ship travels out of the articles, and goes to Vol' 
paraisOf where dealings are entered into with a dis- 
tressed government which cannot afford to pay for 
the engagements they have contracted. I shall 
content myself with giving what is proposed for 
the monthly wages, being at the rate of 6/. 10s. 
per month, together with the full costs of the whole 
proceeding* 

The Court decreed the wages to be paid at the 
rate of 6L 10^. per month, from 15th August 1821 
to 4th November 1824, during the period of service 
as chi^ mate ^- at 4/. per month from Idth June 
1821 to 14th August in the same year-*- and 5L 
18s. for board wages for four weeks and five days 
during which he was on board at Liverpool^ sub- 
ject to deduction for advances* 
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ENCHANTRESS. Kn,i.ocn. -Mreih, 

18S5. 

^HIS was a suit for damages, brought by a mari* ^^^^^^ 

ner on account of a violent assault, by which chaigei 
his ribs had been broken, and he had been other- **^^ 
wise grievously injured. The suit was brought 
against the master of the ship, who gave in a de- 
fensive allegation, but had not examined any wit- 
nesses at all adequate to support his plea* Time 
had been frequently prayed to examine the mate, 
whom the master had described as his most im*- 
portant witness, but having omitted to secure his 
testimony while he was on board a ship in the river 
Thames, for some weeks; and it not appearing 
that there was much probability of his returning 
again to this country for some time, the Court, 
upon a fresh application, refused to grant a further 
delay, and the case being thus lefl without defence. 
Lord SUmeU proceeded to give judgment on it as 
follows : — 

I think it is impossible for me to deliberate for any 
length of time, or with any propriety, on the ques- 
tion between the parties, if it even was in a state 
to be legally considered as a question. For what 
is its present state, under the proceedings which 
have been suffered to take place ? Originally it 
was a complaint of most unmanly and brutal cruelty 
exercised by a captain of a ship, -— a man in the 
vigour of youth, upon an old seaman, for a seaman 
of fifty may generally be considered an old man. 
And this assault produced not only grievous bodily 
harm for the present, but such serious permanent 
mischief, as to deprive the unfortunate person of 
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EKCHAXTMns. the ability of gaining his bread by his labour. The 
jub,e^ charge is publicly and formally brought forward, 
i^iis, and is duly supported by the evidence of three 
* persons who witnessed the outrage, and a surgeon 
of credit and reputation, who speaks to the resdt 
The captain gives in a contradiction to this charge, 
in his own name, but does not follow up his de- 
fence ; thus leaving his character at the mercy of 
an unrepelled accusation of this very grave nature. 
The ship continues in England for two months, 
and of course it is expected that witnesses will be 
produced for the defence ; but not a man appears, 
though the vessel is all that time lying in the river 
Thames^ and the only excuse offered for not pro- 
ducing them is, that the mate, the principal witness 
as he is termed, was engaged in the concerns of 
the ship, and could not afford time to attend for 
examination* The master then suffers the ship to 
. sail away, leaving his character to shift for itself, 
and the only measure taken, of a defensive nature, 
is to cix)ss«examine the witnesses produced on the 
other side — a cross-examination which only pro- 
duces a confirmation of the depositions in chief. 

The Court has to reproach itself for the indul- 
gence it has shown in deferring the hearing of this 
cause upon affidavits of the probable return of the 
mate. It ought not to have shown tenderness to 
the character of a man who showed so little for 
it himself. Finally, the defence, if it may be so 
called, is rested upon the evidence of two gentle- 
men, the consignees of the vessel, who know 
nothing at all of the transaction. The whole of 
their evidence amounts to this, that there was a 
general meeting of the sailors belonging to the 
ship, in order to their wages being paid, when they 
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all attended, and ' the master made an eloquent ENCRANrmiw. 
harangue upon their misconduct during the voyage, 7] 

not without some panegyric on his own lenity on 1825. 
the occasions of their misbehaviour. They were 
all then paid their wages* This unfortunate man 
was paid last, and a particular address was made 
to him, but he did not then complain of this im- 
proper punishment. Two or three circumstances 
in his situation may serve to account for this. He 
might suppose it was just then no time to enter on 
a controversy which would inevitably have put the 
payment of his wages in great hazard. He saw he 
was a marked man, the very last to be paid ; and 
the receipt was drawn up in a particular manner, 
for <^ all demands." If he, therefore, used the 
language of concession and humiliation at such a 
moment, he did so, no doubt, to secure what such 
a man eagerly looks to — present payment. 

Considering this as a case of aggravated and 
unmanly cruelty, without any legal justification, 
I decree the complainant a hundred and twenty 
pounds^ and the expences of this suit. 
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^HE Judge of the Vice- Admiral^ Court at Sierra Leone FOruary istfar 
decreed, " that the brigantine or vessel called the San a^y^^^'^^^ 
Juan Nepamuceno, whereof J%nry Bentzen was master, her dea«r<?cl 
guns, cargo, boat, tackle, apparel and furniture^ and the ^^^^^^j^i^ 
slaves, natives of Africa^ in the said vessel, treated, dealt the case of the 
with, carried, kept and detained as slaves, were rightly and ^^^^^^ 
duly taken and seized, and that the said vessel was, at the 
time of the said seizure thereof on the high seas, as fiur as 
appears, so illegally equipped, manned, navigated and em- 
ployed, in that the said brigantine or vessel being the pro- 
perty of a subject of the Crown ofSpcnn, commanded by a 
subject of the Crown of Denmark^ and who is a resident of 
the Danish island of Si. Thomas in the West Indies^ was 
equipped, &c. &c. and employed in carrying on the African 
slave trade, and with the intenti(Hi of importing into the 
French island of Gruadalaupe certain slaves, natives oiAfricOj 
in the said vessel, treated, && &c. as slaves, in direct 
violation of the' royal cedula of King Ferdinand VII., 
bearing date 10th of August 1815, and contrary to the 
treaty between Great Britain and Spain^ concluded at 
Madrid on the 5th day o(July 1814, and to the treaty be- ' 

tween Great Britain and France^ signed at Paris the 20th 
day of N(yoember 1815, and also to the treaty between Great 
Britain and Denmark^ signed at Kiel an the 14th of January 
1814; and that the said vessel, being so milawfuUy equipped, 
&c. 8cc., ought to be accounted and reputed liable and sub- 
ject to confiscation, and to be adjudged and condemned as 
good and lawful prize, and that the s^d vessel, &c. &c. and 
slaves confined on board of her, be condemned as good and 
lawful prize, the slaves, natives of >^^ca, (to wit) 155 men, 
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53 womeni and 81 children, to our Lord the Kingf seized 
and prosecuted by Lieutenant Robert Hagaii^ acting in pur- 
suance of a deputation from his Excellency OovemoF 
M^Carthy^ under 51 Geo. S. c. 23." 
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A PROCLAMATION. 

PJnocTainaficm GeORGE, R. 

tvferrace ^' Whereas His Majesty being at peace with all the powers 
Z^''*'*** »»|y^ and states of Europe and of America^ has repeatedly de- 
of foreign stitfes clared His Royal determination to maintain a strict and 
^P^^/J?^ impartial neutrality in the different contests in which cer- 
tain of those powers and states are engaged : 

And whereas the commission of acts of hostility by indi- 
vidual subjects of His Majesty against any power or state, 
or. against the persons and properties of the subjects of any 
power or state, which being at peace with His Majesty is 
at the same time engaged in a contest, with respect to which 
His Majesty has declared his determination to be neutral, 
is calculated to bring into question the sincerity of His 
Majesty's declarations : 

And whereas if His Migesty's subjects cannot be effect- 
ually restrained from such unwarranted commission of 
acts of hostility, it may be justly apprehended that the 
Governments aggrieved thereby might be unable, on their 
part, to restrain their subjects from committing acts of 
violence upon the persons and property of unoffending 
subjects of His Majesty : 

And whereas the Ottoman PortCy a power at peace with 
His Majesty, is and has been for some years past engaged 
in a contest with the Greeks^ in which contest His Majesty 
has observed a strict and impartial neutrality : 

And whereas great numbers of His Majesty's loyal sub- 
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jects reside and carry on a beneficial commeroe, and possess 
establishments and enjoy privileges within the dominions of 
the Ottoman Torte^ protected by the fiiith of treaties between 
His Majesty and that power : 

And whereas His Majesty has received tecent ^nd un- 
doubted information, that attempts are now making to in- 
duce certain of His Majest/s subjects to fit out ships of 
war and privateers in the ports of His Majest/s kingdom, 
and to embark therein, for the purpose of carrying on, 
under the Greek flag, hostile operations against the Ottoman 
Government, of capturing and destroying Turkisk ships 
and property, and of committing depredations on the coasts 
of the Turkuih dominions : 

• And whereas such hostile operations would be directly 59<?.s.c.€A 
contrary to the provisions of the act passed in the fifty-ninth 
year of the reign of his late Majesty, intituled " An Act 
to prevent the enlisting or engagement of His Majesty's 
subjects to serve in a foreign service, and the fitting out 
or equipping, in His Majesty's dominions, vessels for war- 
like purposes, witliout His Majesty's licence," in which it 
is, amongst other things, enacted, '* that if any natural-bom '• >• ! 
subject of His Majesty, his heirs, or successors^ without the 
leave or licence of His Majesty, his heirs, or successors, for 
that purpose first had and obtained under the sign manual 
of His Majesty, his heirs, or successors, or signified by 
Order in Council, or by proclamation of His Majesty, his 
heirs, or successors, shall take or accept, or shall agree to 
take or accept, any military commission, or shall otherwise 
enter into the military service as a commissioned or non« 
commissioned officer, or shall enlist or enter himself to 
enli3t, or shall agree to enlist or to enter himself to serve 
as a soldier, or to be employed, or shall serve in any 
warlike or military operation in the service of^ or for, or 
under, or in aid of any foreign prince, state, potentate, 
colony, province, or part of any provin<;e or people^ or of 
any person or persons exercising, or a$suming to exercise 
the powers of government, in or over any foreign country, 
colony, province, or part of any province or people, either 
AS an officer or soldier, or in any other raiiitaiy capacity ; 
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or if any natural*bom subject of His Majesty shall, without 
such leave or licence as aforesaid, accept, or agree to take 
or accept, any commission, warrant, or ap][>ointment as an 
officer, or shall enlLst or enter himself, or shall agree to 
enlist or enter himself, to serve as a sailor or marine, or 
to be employed or engaged, or shall serve in or on board 
any ship or vessel of war, or in and on board any ship or 
vessel used, or fitted out, or equipped, or intended to be 
used for any warlike purpose, in the service o^ or for, or 
imder, or in aid of any foreign power, prince, state^ poten- 
tate, colony, province^ or part of any province or people, 
or of any person or persons exercising, or assuming to ex- 
ercise the powers of government in or over any foreign 
country, colony, province, or part of any province or 
people; or if any natural-bom subject of His Majestjr 
shall, without such leave and licence as aforesaid, engage, 
contract, or agree to go, or shall go to any foreign statei 
country, colony, province, or part of any province^ or to 
any place beyond the seas, with an intent, or in order to 
enlist or enter himself to serve, or with intent to serve, ia 
any warlike or military operation whatever, whether by 
land or by sea, in the service oi^ or for, or under, or in aid 
of, any foreign prince^ state, potentate, colony, province^ 
or part of any province or people^ or in the service oi^ or 
for, or under, or in aid of, any person or persons ezer- 
ciring, or assuming to exercise, the powers of government 
in or over any foreign country, colony, province^ or part of 
any province or people, either as an officer or a soldier, or 
in any other military capacity, or as an officer, or sailor, or 
marine^ in any such ship or vessel as aforesaid, although 
no enlisting money, or pay, or reward shall have been, or 
shall be, in any or either of the cases aforesaid, actiiaUy 
paid to, or received by, him, or by any person to or for 
his use or benefit; or if any person whatever within the 
United Kingdom of Crreat Britain and Ireland^ or in any 
part of His Majesty's dominions elsewhere, or in any 
country, colony, settlement, island, or place belonging to 
or subject to His Majesty, shall hire, retain, engage^ or 
pcoouiie, qr shall attempt, or endeavour to htre^ retain, 
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engage, or procure any person or persons whatever, to 
enlist, or to enter, or engage to ^nlist^ or to server or td 
be employed in any such service or employment as afore«^ 
said as an officer, soldier, sailor, or marine, either in land 
or sea service, for, or under, or in aid of, any foreign 
prince^ state, potentate, colony, province, or part of any 
province or people, or for, or under, or in aid of, any 
person or persons exercising, or assuming to exercise, 
any powers to government as aforesaid, or to go, or to 
agree to go, or to embark from any part of His Majesty's 
dominions for the purpose or with the intent to be so en* 
listed* entered, engaged, or employed as aforesaid, whether 
any enlisting money, pay or reward, shall have been, or 
shall be, actually given or received, or not, in any or ' 
either of such cases every person so offending shall be 
deenaed guilty of a misdemeanor, and| upon Jieing conr 
victed thereof^ upon any information or indicjkment, shall 
be p unbhable by fine and imprisonment, or either of them, * 
at the discretion of the Court before which such offender 
shall be convicted." And it is further enacted, '^ That if <• 7. 
any person within any part of the United Kingdom, or ib 
any part of His Majesty's dominions beyond the seas, 
shall, without the leave and licence of His Majesty for that 
purpose first had and obtained as aforesaid, equip, furnish, 
fit out, or arm, or attempt or endeavour to equip, furnish', 
fit out, or arm, or procure to be equipped, furnished, fitted 
out, or armed, or shall knowingly aid, assist, or be con- 
cerned in the equipping, furnishing, fitting out, or arming 
of any ship or vessel, with intent or in order that such ship 
or vessel shall be employed in the service of any foreign 
prince, state, or potentate,' or of any foreign colony, pro<> 
vince, or part of any province or people^ or of any person 
or persons exercising, or assuming to exercise, any powers 
of government in or over any foreign state, colony, pro- 
vince, or part of any province or people, as a transport or 
store-ship, or with intent to cruise or commit hostilities 
against any prince, state, or potentate, or against the sub- 
jects, or citizens of any prince, state, or potentate, or against 
the persons exercising, or assuming to exercise^ the pcrweia 
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of government in any colony, province, or part of any 
province or countiy, or against the inhabitants of any 
foreign colony, province, or part of any province or conntiy, 
with whom His Migesty shall not then be at war, or shall 
within the United Kingdom, or any of His Majesty's do- 
minions, or in any settlement, colony, territory, island, or 
place belonging or subject to His Majesty, issue or deliver 
any commission for any ship or vessel, to the intent that 
such ship or vessel shall be employed as aforesaid, every 
such person so offending shall be deemed guil^ of a mis- 
demeanor; and shall, upon conviction thereof^ upon any 
information or indictment, be punished by fine and im- 
prisonment, or either of them, at the discretion of the Court 
in which such offender shall be convicted, and every sudi 
ship or vessel, with the tad^le, apparel, and fumituie, 
together with all the materials, arms, ammunition, and 
stores which may belong to, or be on board of, any snch 
ship or vessel, shall be forfeited ; and it shall be lawful for 
any officer of His Majesty's customs or excise, or any 
officer of His Majesty's navy, who is by law erapowored 
to make seizures for any forfeiture incurred under any of 
the laws of customs or excise, or the laws of trade and 
navigation, to seize such ships and vessels aforesaid, and in 
such places, and in such manner in which the officers of 
His Majesty's customs or excise, and the officers of His 
Majesty's navy, are empowered respectively to make 
seizures under the laws of customs and excise^ or under 
the laws of trade and navigation, and that every such ship 
and vessel, with the tackle, apparel, and furniture, together 
with all the materials, arms, ammunition, and stores which 
may belong to or be on board of such ship or vessel, may 
be prosecuted and condemned in the like manner, and in 
such'. Courts as ships or vessels may be prosecuted and 
condemned, for any breach of the laws made for the pro- 
tection of the revenues of customs and excise, or of the laws 
of trade and navigation." 

His Majesty, therefore, being desirous of preserving to 
his subjects the blessings of peace which they now happily 
«RJoy, and being resolved to persevere in that system of 
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neutrality which His Majesty has so repeatedly declared 
his determination to maintain ; in order that none of His 
Majesty's subjects may unwarily render themselyes liable 
to the penalties imposed by the statute herein mentioned, 
has thought fit, by and with the advice of his Privy Coun- 
cil, to issue this his Royal proclamation. 

And His Majesty does hereby strictly command that no 
person or persons whatsoever do presume to take part in 
any of the said contests, or to commit or attempt any act, 
matter, or thing whatsoever, contrary to the provisions of 
the said statute, upon pain of the several penalties by the 
said statute imposed, and of His Majesty's high dis- 
pleasure. 

And His Majesty, by and with the advice aforesaid, doth 
hereby enjoin all His Majesty's subjects, strictly to observe^ 
as well towards the Ottoman Porte and the GreekSf as 
towards all other belligerents with whom His Majesty is at 
peace, the duties of neutrality ; and to respect in all, and 
each of them, the exercise of those beliigerent rights which 
His Majesty has always claimed to exercise when His^ 
Majesty has himself been unhappily engaged in war. 

Given at our Court at Windsor^ the 80th day oiSeptembevy 
1825, and in the sixth year of our reign. 
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A. 
ABANDONMENT, 

of possession, not established by tlie temporary absence 

of a sheriff's officer, SOS. 
of ship, justified by the misconduot of the master, S68. 
ACCOUNTS, 

referred, in the first instance, to the registrar and mer- 
chants, 14. 2S. 110. 181. 206. SS3. 
original suits for, ndt entertained by the Court of Admi- 
ralty, 31S. 
ACT ON PETITION, defined, 1, note. 

(see Practice.) 
ADMIRAL, 

how far entitled to share in captures made when absent 

from his station, 1S8. 
(see Flag Share.) 
ADMIRALTY COURT, ^ 

nature and constitution of, 357> S58. 

may be bound to notice a judgment on record as a 

debt, SOS. 
authority of, to take stipulations in favour of dissentient 

co-owners, S06, 311. 
reluctant interference of, in a suit connected with a 

cause in the Court of Chancery SS7« 
(see Jurisdiction ; Vice Admiralty Court.) 
ADMIRALTY-PROCTOR, 

intervention of, proper to be indemnified, 20. 
AFFIDAVIT, (see Practice.) 
AGENT, 

conduct of, equitably regarded 11, 15. 

not bound to the mere authority of an ordinary master,! 2. 

(see Prize Agents) 
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AGREEMENT,. 

articles of, (see Mariners' Contract.) 

to avoid litigation, should be accompanied by a fair dii* 

closure of all facts, 223. 
considered according to the true intent and meaning of 
parties, 221. 
ALLEGATION, (see Practice.) 

ALLEGIANCE, 

doctrines of British tribunals respecting, 104. 
APPEAL, 

not frivolous and insincere merely because advisedljr 
withdrawn, 77. 

desertion of, 226, 267. 

(see Practice,) 
APPENDIX 

A. decree of the Vice Admiralty Court of Siern 
Leone upon the condemnation of a slave ship. 

B. Proclamation against the interference of British 
subjects in the warfare of foreign states at peace with 
Great Britain. 

APPURTENANCES, 

exposition of the term, in reference to the 5S Geo. S. 

c. 159., 122. 

as applicable to ships, 126. 
ARMY, 

has no interest in prize properly so called, 40. 
ARREST, 

ancient formula of, in Court of Admiralty, 12^ 
restrained by statute, ib. 

(see Warrant^ 
ASSAULT, (see Danube.) 
ATTACHMENT, 

against a prize-agent abroad — decreed, 23. note. 

superseded, ib. 

application for, by part-owner, refused, M2. 



B. 
BAIL, 

given in the case of a real honA fide q>peal, 77* 
on disputed ownership, for the value of the ship ^ 
intermediate earnings, 82. 
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BAIL, [continued) 

in favour of a dissentient part-owner, 311. 
forfeitore of, by conduct of party accepting, S14* 
for distribution of proceeds under grant, 85. 
ship released upon -— in a cause of possession, 82. 

in a cause of damage, 110. 125. 
BAIL-BOND, 

cancelled upon agreement, 82. 

engagement of sureties under, to make good deficien- 
cies, 293. 
object and extent of, 311, 312. 
BOOTY, 

as distinguished from prize, 40. 
BOTTOMRY-BOND, 

granted by a master to the foreign agent who appointed 
him, ^< binding the owners of the ship ;*' and endorsed 
^* as a collateral security for bills of exchange" — sus- 
tained, 1. 176. 179. 
whether void if granted for a neto and intermediate 

voyage — qiuerey 13. 
valid, though granted to a consignee of cargo, 169. 

for services of British Consul, 327. 
principle, object, and character of, 175. 325. 
alone supported by a state of unprovided necessity, 

175. 326. 
void, if given to a fraudulent lender, 176. 
form and authority of, in different countries, id. 
not vitiated by partial defects, 13. 176. 
not impeached by deductions and disallowances, 14. 181* 
validity of, not affected by the conduct of a third party, 

322. 
nmritime interest upon, may be restnuned, 326. 
consolidation of actions on, 333. 
priority of wages to, 62. 
BRITISH MERCHANT, 

irregular conduct of, 899. . 
BRITISH OFnCER, 

indenmified by government on an illegal detention of a 
slave ship, 270. 
BRITISH SUBJECT, 

may acquire a new national character for commercial 
purposes, 103. 
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BRITISH SUBJECT, (continued) 

may. not trade with the enemy unless by permission of 

the Crown, 104. 
resident in a foreign country, is entitled to all the pri- 
vileges of the neutral nation whilst he resides in it, iB. 
BROKERAGE, 

ordinary rate of, in respect of prize goods^ allowed, under 
the circumstances, on a sale effected by the East India 
Company, 22. 
BROKERS, 

responsibility of, in respect to prize-property, 29. 

C. 
CAPTOR, 

liability of, to refund prize*money, 293. 
CAPTURE, 

complete, without taking possession, 91. 
CARGO, ^ 

released on the amendment of a libel, 63, 67. 
CHANCERY, COURT OF, 

jurisdiction of, over dissentient partowners, 316. 

(see Injunction ; Revieto.) 
CHARTER-PARTY, 

how far liable to be avoided by the act of (me party, 6. 

obligations of, may be relaxed upon emergency, 12. 

cognizance of, in the Vice-Admiralty Court of the Cape 
of Good Hope, 226- 
CINQUE PORTS, 

awards of commissioners of, under 1 & 2 Geo. 4*. c« 76. 
reversed, 246. 264. 
CLAIMANT, 

admission of, decisive of fact» 71* 

irregular conduct of, 80. 

(see Proof) 
COLLISION, (see Damage.) 
COLONIAL TRADE, 

ancient policy of, 106. 

mitigated system and regulations of, 257. 

repeal of statutes as to, 32. 263. notis. 
COMMAND, assumption of not justified. .— 

by original authority, 132. 
by subsequent recognitions, 
137. 



INDBX. 

COMMANDERS, 

authority of» to originate a coDJunct expedition, 47. 87. 

joint concert and personal presence of^ required, 51. 
COMMISSION* (see Jwriidietkm; Rewew.) 
COMPENSATION, 

ancient law of, on damage, 120. 

inaccorately applied to any thing short of a full and fair 
indeninification, 121; 
CONJUNCT EXPEDITION, 

defined, 47* 

constituted, by the previous authority of the Crown, 47. 
by subsequent recognitions, 48. 87< 

effected by mereco-operationi 48. 

not established by a single occasional service, 50. 

how fiir terminated by a severance of the original force, 
87. 

distribution of property taken in, 86. 

(see Commanders^) 

CONSIGNEE 1 

CONSIGNOR I ^^^^^^ ^^^ constituents of, 101, 102. 

CONSUL, 

consent to, in respect to suits of wages by foreign sea- 
men, 140. 

commission of a British Consul discharged by the hypo- 
thecation of the ship, 320. 

table or rate of fees of, 323, note* 

remuneration of services of, considered, 330. 

COSTS, 

a previous title to, not impeached by partial disallow- 
ances, 14, 15. 
depend on the merits of die case, 83. 
allowance of, to seizor, sub modoy on an appeal, 80. 
refused, on a claim to flag share, 138. 

to claimants of goods piratically seized, 143. ^ 
to salvors, on the rejection of a sufficient tender, 
156, 157. 218. 

on a reduction of salvage upon appeal, 264. 
given, on an unsubstantiated complamt, 161. 

on the desertion of an appeal, 226. 
modified, on account of irrelevant matter, 319. 
condemnation of a proctor in, 225. 
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COSTS AND DAMAGES, 

not giveDy upon restitution, on an apparent contravention 

of the law, 68. 

given, on a sentence of restitution, where there was *^ no 

probable ground of seizure," 75, note. 

in a case of collision, 110. 

on personal damage by mastars of ships, 271* 395. 

considerations as to, in a cause of possession, 245. 
on an illegal seizure and detention^ 289. 

CROWN, 

grants of, to be taken according to (heir terms, 42, 

note, 5S. 89. 

consent of, not necessarily an antecedent ingredient to a 

conjunct expedition, 47. 87* 

necessary to legalize the trade of British subjects 

with the enemy, 104. 

its prerogative in commissions of review, SM. 

(see Droits of Admirably* ) 

CUSTOM-HOUSE, 

allowance of duties under 1 & 2 Greo. 4>* c 75. s. 38.^ 201. 

D. 
DAMAGE, 

by collision, 

form of action on, 109* 
responsibility of owners respecting, 113, 121. 
personal, suit for, by a mariner, sustained, 27 1, 395. 

dismissed, 161, 38i. 
ancient estimate of, 288. 
DERELICT, 

appropriation of goods so found, 383. 
salvage remuneration thereon, ib, 
DESERTION, 

an abandonment of the ship, 184. 
(see Wages,) 
DISTRESS, 

fraudulent pretext of, followed by condemnation, 3f • 
DOMICIL, (see National Character.) 
DROITS OF ADMIRALTY, 

property taken in a roadstead, generally condefflned «s» 

86. 
exception as to conjoint expeditionsi f^. 
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DROITS OF ADyaRALTY,{connnued.) 

upon a memorial to the Crown, grant of property con- 
demned as, 14f5* 
(see Derelict, Pirates, Wreck.) 

EAST INDIA COMPANY, 

excluiive trade of^ relaxed, S51. 

opened to the general merchant, S51, 852. 
cautious regulations of, as to infliction of punishment on 
board their ships, 274. S86. 
EMBEZZLEMENT, (see Onmm.) 
ENEMY, 

trade with, by British subject when permitted, lOi. 
EVIDENCE, 

rule ofy upon a certain fact, and a doubtfid explanation, 

86. 
taken upon Sijorfeiture, not conclusive upon the penalty f 

152. 
on oath, may be repelled by voluntary declarations qfier 
examination^ 162, note* 
EXPENCES, 

reimbursement of, incurred by seamen wrongfully dis- 
charged, 186* 218. 
limitation of the term, under 1 & 2 Geo. 4. c. 75. s. 88. 
201. 

F. 

FACTOR, 

origin and meaning of the word, 100. 

statuteable exposition of, under the Navigation Act, aa 
contra-distinguished from merchant. 101. 
FACTORY. 

its signification, 100. 
FALSE COLOURS, 

an usual stratagem of war, 90. 
FLAG SHARE, 

claim to, upon two grounds, not sustained, 129. 

(see AdmircU.) 
.FORFEITURE, 

(see Navigation Latos ; Wages.) 
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FREIGHT, 

liability of, to contribute in compensation, 121. 128. 
" the mother of wages," rule as to, restricted, 282. 



I 
I ' 



G. 

GRANTS, 

enjoyment of ancient privileges under, considered, 19* 
terms of, imperative and binding upon the Court, 4<2. 53. 

89. 
limitation of the words ** all grants whatsoever," under 
57 Geo. 8. c. 127, 45- 
GREENWICH HOSPITAL, 

per ceniage tOf upon remunerative grants, ' 
allowed, 89. 42, note. 
not allowed, 45. 



H. 

HEAD-MONEY, 

not due, the captor failihg to prove a landing for so 

effectual exchange of prisoners, 210. 
application for, in respect of five monks, who were pas- 
sengersy rejected, 211. 
HIRING, 

an informality in the mode of, no bar to a claim for 
the remuneration of services, 193. 878. 891. 
HYPOTHECATION, (see Boitomry-bond. ) 



I. 

ILLEGAL COLOURS, 

offence of ^' hoisting, carrying, or wearing,*' 197* { 

IMPORTATION, (see Navigation Lam.) | 

INJUNCTION, I 

grant of, on the application of a dissentient part-owner 

already in possession of a stipulation' in the Court of 

Admiralty, dissolved, 807. 

conditional grant of, on a decree of mariner's wsges^ 

196, note. 
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INSURANCE, 

constructidn cyf policy of, restrained by usage, 123. 
INTEREST, 

penal rate of, 305. 

maritime rate of, occasional^ controlled, 826. 
at 14 per cent allowed, SS4. 

J. 

JURISDICTION, 

the Court considers itself as moving within very narrow 
limits, if it proceeds at all originally upon a question 
of title, 243. 
a great part of the powers given by the terms of the 
commission or patent of the Judge of the High Court 
of Admiralty are totally inoperative, 312. 
(see Admiralty Court, Prohibition.) 
JUSTICES OF THE PEACE, 

award of, respecting seaman's wages, affirmed, 54. 

upon the construction of the words " salvage and 
exp^nces free from duties," reversed, 201. 



K. 

KING'S SHIPS, 

entitled to a salvage remuneration for services rendered 
to British merchantmen, 158. 



L- 

LASCARS, 

employment of, as sailors, 72. 
LICENCE, (see East India Company ; Trade toiih the Enemy,) 
LIEN, 

doctrine of, in respect of seaman's wages, 238. 

repairs of ship's, 325. 
LORD OF A MANOR, 

ancient rights and privileges of, 19. 
property of, in wreck, how far qualified, 20. 
claim of, for salvage upon goods stranded within the 
manor, under the circumstances of the case, dis- 
missed, 21. 
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M. 

MARINERS' CONTRACT, 

lien of, operates on the whole ship, 238. 

equitable practice in regard to, on board con?ict 

ships, SS2. 
obligations of, 236, 352. 
necessity of, as to two stipulations, 353. 
simple and intelUgible in their original design, 353. 
present laxity and inaccurancy of, 377* 
beneficial purposes of, may be defeated without an abto- 

lute deception, 875. 
legislative provisions respecting, 354>. 
disparity between the two parties in, 355. 
unauthorized introduction of special engagements 

into, 356. 
. equitably construed by the Court of Admiralty, 357, 358. 
strong features of interpolation in, 359. 
indefinite latitude of description by the insertion of the 

words " or elsewhere," 249. 361. 375. 
construction of, not supported^ by the known and esta- 
blished course of navigation, 369. 

may vary according to the primary port of destina- 
tion, 362. 
to be regulated by the exigencies of commerce, 
and the knowledge of all parties to the engage- 
ment, 362. 376. 
violation of, remedy for — not barred by a temporary 
submission, 363. 368. 
not reinstated by subsequent acts, 367. 
covenants of, justify the reasonable correction of the 
mariner, 273. 
MARSHAL OF THE ADMIRALTY, or his Deputy, 
rule nisi for a mandamus to, discharged, 300. 
(see Ship ; Warrant.) 
MASTER, 

conduct of, open to suspicion and discredit, 37. 64. 216. 

282. 859. 
authority of, its continuance, 238. 

as to corporal punishment, 272. 385. 
harsh and indiscreet exercise of, 864. 365^ 
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MASTER, (continued) 

not authorised to deviate from the articles of agree- 

menty S67« 
exceptionable character and demeanour of, 9Mf et teq. 
MONITION, 

diaobedience to, followed by an attachment, 23 note. 
process of, for the production of witnesses and 
papers, 70. 

on the adjudication o£ bona piraiarum, 143. 
for the delivery of ship's sails, 308. 
for the delivery of ship's register, 342, 
(see Prize Agent.) 



N. 

NATIONAL CHARACTER, 

assumption of a British character by a native American 

merchant, extinguished, 99. 
a merchant who expatriates himself, as a merchant, to 
carry on the trade of another country, is to be deemed 
for the purposes of trade, a merchant of that country, 
semilet 108. 
NAVIGATION LAWS, 

revenue seizures upon a breach of, 
at Jamaica, 36, 145. 257. 
at Newfoundland, 97, 
repeal of prohibitory acts, 36. 108. 263, notis. 
NEW SOUTH WALES, 
trade of, 357. 



O. 

OWNERS AND PART-OWNERS, 

liability of, under the general law, for loss occasioned 

by the negligence or unskilfulness of persons in their 

employment, 113, 120. 
limited responsibility of, under 53 Geo. 3. c. 159, 109. 
grant to, by the Crown, of proceeds of goods piratically 

seised, and condemned as droits of Admiralty, 145. 
interests of, how secured, on a disagreement as to the 

employment of a ship, 306. 

£ £ 
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OWNERS AND PART-OWNERS, (conHmted) 

reparatioa to, for lotseg occasioned by die miechieTous 

representations of a dissentient partner, 316-^318. 
admissioB of^ in an. answer to a bill in Cfaanceryy conclu- 
sive in a suit for seaman's wages, 340. 
(see Jurudkiion, Posteuion, Sh^.) 

P. 
PAUPER, 

admission of respondent) in formA pauperist in the Court 
of Delegates, 301. 
PENALTY, 

forfeiture of treble value under 4 Geo. 3. c. 15. s. 87» 145> 
when the same penalty is applicable, the distinction ia 
immaterial as to goods prohibited absolutely^ or tub 
modOf 152. 
on hoisting illegal colours, 197* 
PIRATES, 

. conviction and execution of, 142. 
condemnation of bona piratarum as droits of Admi- 
ralty, 143. 
PORT OF LONDON, 

alleged usage of, in respect of the unlading of colliers, GO. 
POSSESSION, 

decree of, to the original owner, upon a special stipuls* 

tion, in a dispute as to the validity of a sale, 81. 
transfer of, to the original owner, upon a sale by the 

master abroad, refused, 240. 
on the legal execution of a decree of, an application for 

the further interference of the Court rejected, 346. 
decreed to a majority of interests, 342. 
refused to a moiety^ 346, note, 
(see Jurisdiction^ Otonery Stipulation.) 
PRACTICE, 

on an appeal from an award of seaman's wages, the ap- 
pellant directed to write ^r^ to the act on peti- 
tion, 54, note. 
an established principle that, on appeal, the property io 
question cannot be withdrawn but upon security for 
the value, 76. 226. 
mode of initiating a suit in a cause of damage (by col- 
lision,) 109. 124. 
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PRACTICE, (continued.) 

a voluniarj afidavH> in cosntrtdMCiioD of a previous ex- 

aminatioP} adimtted, \62y note. 
m a »uii for wagesi the party may pkad ili-usage by the 
nasta:, in a responaive allegatioo, and is not bound to 
fttate it in his summary petition, 199. 
observations on the conduct of a suit for wages, 219. 
truth of pleaa assuoo/ed in conaidering their admissibility, 

SSI. 
the Court declines deciding upon charges partaking 
stroDgly of a crimjoal nature upon mere voluntary af- 
fidavits, S15. % 
objections to a report of the registrar and merchants, 

argued, by consent, an moHon^ 323. 
consolidation of separate actions on bottomry-bond8,333. 
PRIZE, 

distinguished from booty ^ 40. 
PRIZE AGENT, 

attachment against, decreed* 23, note. 

superseded, i6. 
monition upon, to account and exhibit distribution-lists, 
dismissed, 251. 
assignees of subatituied, not enforced^ 23, note* 
in respect of the proceeds of a >evenue seizure^ 
decreed, 305. 
responsibility of^ subject to Umitation, 297* 
deficiencies of, how remedied, 290. 
PROCEEDS, 

grant of, subject to a scheme of distribution, 85. 
condemnation of, as droits of Admiralty, 86. 143. 
arrest of, in the case of a cargo piratically seised, 143, ». 
transmission of^ from the Vice-Admiralty registry at 
the Mauiitiufy to the cegistry of the Admiralty of 
England, 306. 
payment of, to the consignees of the cargOy'806. 
distribution of (see Prize Agent). 
PROCLAMATION, 

against the interference of British subjects in the war- 
fare of foreign states, (App B.) 400. 
PROCTOR, 

responsibility of, in the conduct of causes, 220. 
costs incurred by, 225. 

E E 2 
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PROHIBITION, 

in a cause of possesnon, rule nisi diflcharged, 81* 
after a seutencey in a cause of damage by coUision» the 
Court of King's Bench declined to interfere in a sum- 
mary way, but directed the j^aintiff to declare in, 129, 
note. Gale v. Laurie. 
PROOF, 

burthen of, lies on the claimant in revenue cases, 8S. 10S> 
degree of, as to a penalty consequent onforfinture, 15L 
PROTEST, 

should be made in the earliest stage of a suit, 58. 
appearance under, in causes of seaman's wages, over- 
ruled, 142. 341. 

R. 
RECEIPT, 

whether stamped or not, if fraudulently obtained on i 
question of seaman's wages, disregarded, 59. 
REGISTRAR AND MERCHANTS, 
reports of, confirmed, 14. 206. 
overruled, 80. 825. 
weight and character of, 825. 
reference to, as to costs and damages on restitution, 76i s* 

(HI collision, 110> 
(see Practice.) 
RESTITUTION, (see Costs and Dantages.) 
REVIEW, 

application for a commission of, r^ected, 804. 

S. 

SALVAGE, 

tenders as to, sustained, 156, 157. 

due for services by a King's ship, 158. 
by women, 194. 

not due on the mere preservation of life, 84. 

quarCf whether a claim to, on the part of the crew, » 

joint salvors, could be supported, 287« 
adjustment of, by justices of the peace, 201. 

by commissioners, 246, 264. 
award of, to a steam-boat, increased, 247. 
reduction of, upon appeal, 264. 
limitation of the words " salvage and expences ^^ 

from duties,*' under 1 & 2 Geo. 4. c. 75. s. 3S, ^1* 
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SALVOR, 

definitioD of, 2S6. 
SEA-RISK, 

objection to a description of» in a bottomry-bond, by 
the terms ''after the arrival of the ship at her port," 
OTemiled, 177. 
SEAMEN, 

general character and habits of, S55. 
favoarites of the law from their imbecility. 558. 
obligations of, by the general law, 236. S53* 

by statute, S54. 878. 
claim of, upon their employers for sustenance, GO. 85S. 

to b^ restored to their homes, 186. 
expences of, on a wrongful discharge, 218. 
not barred of 1^^ redress by^ a temporary submission 

to expired authority, 363. 368. 
cannot insure their wages, 239* 
measure and mode of correction of, 272. 385. 395. 
regulations of the East India Company respecting, 274. 

386. 
offences of, how far condoned, 275. 387* 
(see Master i Mariners^ Contract: Wage$.) 
SEIZOR, 

formal admissions of fact by, conclusiTO, 98. 102. 
SEIZURE, 

justified by appearance of suspicion, 69. 
second, not barred by an abandonment of the first, 74* 
(see CotU and Damagn^ 
SHERIFF, 

iien of, on surplus proceeds of a ship sold under Admi- 
ralty process, in a cause of mariner's wages, sustained, 
303. 
authority of, in regard to possession, ib. 
SHIP, 

hypothecation of, 1* 169. 320. 

sale of, by the master abroad, not sustained. 81, note, 

justified upon the &cts, 242. 
arrest of, in a caiise of damage, 109. 

and sale, in a cause of wages, 298. 
appurtenances to, 126. 
assignment of, {foreign) to British creditors, 141. 

its effect in regard to ownership, in a cause of 
wages, 334. 
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SHIP> (continued.) 

colorable transfer of, 339. 

(see Possession,) 
SLAVE ABOLITION LAW8, 

apparent GontraveolioD ci, 64. 

strict construction of, required, 69. 

qtuere, whether controlled by the necessities of naviga- 
tion, 73. 

proceedings at Sierra Leoae in resjieet of, 966* 
SLAVERY, 

condition of, inferred from circtwngtaaces, 71* 
STATUTES, 

construction of, 124« 152. 153. 
STIPULATION, 

on a disputed ownership, 92* 

in favour of a dissentient parti^wiier, 807. St 1. 
SUPERCARGO, 

distinguished from factor, 101. 
SURETIES, 

liability of, 293. 

(see Bail,) 

T. 

TENDER, 

not necessarily an acknowledgment of the justice of a 
demand, 220. 

is an admission of services, 3S1. 

(see Salvage.) 
TRADE WITH THE ENEMY, 

how privileged, .104« 
TRANSHIPMENT, 

effect of, at an intermediate port, 106. 259- 
TREASURER OF THE NAVY, 

authority of, in matters of prize, 23. 290. 305. 



V. 

VICE-ADMIRALTY COURT, 
irregularities of, 66. 
jurisdiction of, in a procedure for penalties under 

4i Geo. 3. c. 15, 150. 
sentence of, supported on principle; 261. 

17 
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w. 

WAGES, 

observations on the conduct of a suit for subtraction of, 

219. 
award of, by a justice of the peace, 54. 
variations as to, in different countries^ 6(X 
payment of, by a bottomry-bond holder, 62. 
suit for, by Dutch subjects, 138. 
rate of, in the West Indies, 222. 
increase of, on experimental voyages, — an equitable 

principle, 352. 
cannot be insured by seamen, 239. 
effect of, earned aliunde^ 167* 223. 
limitation of the principle '< that freight is the mother 

of wages," 231. 
payment of, decreed, out of the relics and materials of » 
ship, 227. 
on a scale of services upon successive appointments, 

378. 
on a qtumium meruit with reference to the usual 
payments of persons acting in similar situations, 
391. 
recovery of, barred, by an absence without leave, 163. 
not barred, by a receipt, 59. 

by objections to sex, upon a claim for man's 

work done by a female, 187. 
by an informality in the mode of hiring, 193. 
upon a failure of proof by the owners as to a 

specific time of service, 168, note. 
by occasional incivility of language, 185. 
by occasional intemperance, 199. 
by quitting the ship without a certificate from 

the master, 217. 
by an abandonment of the ship, upon a pve- 
vious alteration of the agreement by the 
roaster at a foreign port, 182. 
under the circumstances, by a refusal to work, 
while continuing on board, 24f8. 
(see Maringri Contract, upon a construction of the 
words ^' or elsewhere," in the cases of the Minerva, 
BsLL, p. 347, and tht'George Home, YouKc, 370.) 
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WARRANT, 

to arrest the proceeds of the cargo of a Spanish ship pi- 

ratically seized, 14S. 
to arrest the master of a merchant vessel, in respect of 

illegal colours, 197* 
execution of, in a cause of wages, upon a vessel in tbe 
custody of the sheriff under a writ ofjierijacuuj 296. 
in a cause of possession, 82. 806. 342. 
WEST INDIES, 

desertion of seamen in, 213. 
hiring of seamen in, 222. 356* 
WITNESS, 

testimony of, contradicted by subsequent dedarations, 
162, note. 
discredited by inconsistent and inaccurate repre* 
sentations, 859. 36 1 • 
WRECK, 

property in, by the laws of Oleron, 17, note, 
by the common law, 18. 
by grant or custom, 19. 
salvage in respect of, 21. 

adjusted by justices of the peace, 201. 
legislative provisions thereon, ib. 
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